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Bureau of Customs and 
Border Protection 


General Notices 


AUTOMATED COMMERCIAL ENVIRONMENT (ACE): 
ANNOUNCEMENT OF A NATIONAL CUSTOMS 
AUTOMATION PROGRAM TEST OF AUTOMATED TRUCK 
MANIFEST FOR TRUCK CARRIER ACCOUNTS 


AGENCY: Bureau of Customs and Border Protection. 
ACTION: General notice. 


SUMMARY: This document announces that the Bureau of Customs 
and Border Protection (CBP), in conjunction with the Department of 
Transportation, Federal Motor Carrier Safety Administration 
(FMCSA), plans to conduct a National Customs Automation Pro- 
gram (NCAP) test concerning the transmission of automated truck 
manifest data. This notice provides a description of the test process, 
outlines the development and evaluation methodology to be used, 
sets forth eligibility requirements for participation, and invites pub- 
lic comment on any aspect of the planned test. 


DATES: The test will commence no earlier than November 29, 
2004. Comments concerning this notice and all aspects of the an- 
nounced test may be submitted at any time during the test period. 


ADDRESSES: Written comments concerning program, policy and 
technical issues should be submitted to Mr. Thomas Fitzpatrick via 
e-mail at Thomas.Fitzpatrick@dhs. gov. 


FOR FURTHER INFORMATION CONTACT: Mr. Thomas Fitz- 
patrick via e-mail at Thomas.Fitzpatrick@dhs. gov. 
SUPPLEMENTARY INFORMATION: 

Background 


The CBP Modernization Program has been created to improve effi- 
ciency and security, increase effectiveness, and reduce costs for the 
Bureau of Customs and Border Protection (CBP) and all of its com- 
munities of interest. The ability to meet these objectives depends 
heavily on successfully modernizing CBP business functions and the 
information technology that supports those functions. 


1 
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The initial thrust of the Customs and Border Protection Modern- 
ization Program (see North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2170 (December 8, 
1993)) focuses on Trade Compliance and the development of the Au- 
tomated Commercial Environment (ACE) through the National Cus- 
toms Automation Program (NCAP). The purposes of ACE, successor 
to the Automated Commercial System (ACS), are to streamline busi- 
ness processes, to facilitate growth in trade, to ensure cargo security, 
and to foster participation in global commerce, while ensuring com- 
pliance with U.S. laws and regulations. Development of ACE will 
consist of many releases. Each release, while individually achieving 
critical business needs, will also set forth the foundation for the sub- 
sequent releases. 

The component for which this document is announcing a test in- 
volves allowing participating Truck Carrier Accounts to transmit 
electronic manifest data in ACE (including advance cargo informa- 
tion as required by section 343 of the Trade Act of 2002, as amended 
by the Maritime Transportation Act of 2002 (see 68 FR 68140, De- 
cember 5, 2003)). Truck Carrier Accounts who participate in this test 
will have the ability to electronically transmit the truck manifest 
data and obtain release of their cargo, crew, conveyances, and equip- 
ment via the ACE Portal or electronic data interchange (EDI) mes- 
saging. The Federal Motor Vehicle Carrier Safety Administration 
(FMCSA) will participate in this test. 


Authorization for the Test 


The Customs Modernization provisions in the North American 
Free Trade Agreement Implementation Act provide the Commis- 
sioner of CBP with authority to conduct limited test programs or 
procedures designed to evaluate planned components of the NCAP. 
This test is authorized pursuant to § 101.9(b) of the CBP Regula- 
tions (19 CFR 101.9(b)) which provides for the testing of NCAP pro- 
grams or procedures. See T.D. 95-21. See also 67 FR 77128, dated 
December 16, 2002, which re-designated the NCAP program test of 
the account-based declaration prototype as the Free and Secure 
Trade (FAST) prototype and modified and expanded the prototype; 
and 68 FR 55405, dated September 25, 2003, which further modified 
the FAST prototype. 


Implementation of the Test 


This test of the Automated Truck Manifest will be conducted in a 
phased approach, with primary deployment scheduled for no earlier 
than November 29, 2004. At the initial stages of the test, truck 
manifest data will be transmitted for conveyances crossing at the 
ports of Blaine, Washington, and Buffalo, New York. Subsequent de- 
ployment will occur at Champlain, New York; Detroit, Michigan; 
Laredo, Texas; Otay Mesa, California; and Port Huron, Michigan, on 
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dates to be announced. Implementation of the automated truck 
manifest functionality will not be immediate at all of the above refer- 
enced ports. CBP will announce the implementation and sequencing 
of truck manifest functionality at these ports as they occur. The test 
will eventually be expanded to include ACE Truck Carrier Account 
participants at all land border ports, and subsequent releases of 
ACE will include all modes of transportation. Additional participants 
and ports will be selected throughout the duration of the test. CBP 
will process additional Truck Carrier Account applications as CBP 
expands the universe of participation for this test. 


Eligibility and Acceptance 


Eligibility criteria for truck carrier participation was set forth in 
the Federal Register notice published February 4, 2004 (69 FR 
5360). All Truck Carrier Account applications meeting the eligibility 
criteria were accepted. To be eligible for participation in this test, a 
carrier must have: 

1. Submitted an application (i.e., statement of intent to establish 
an ACE Account and to participate in the testing of electronic truck 
manifest functionality) as set forth in the February 4, 2004, Federal 
Register notice (69 FR 5360); 

2. Provided a Standard Carrier Alpha Code(s) (SCAC); 

3. Provided the name, address, and e-mail of a point of contact to 
receive further information. 

In addition, participants intending to use the ACE Secure Data 
Portal as the means to file the manifest must submit a statement of 
the ability to connect to the Internet. Participants intending to use 
an EDI interface will be required to first test their ability to send 
and receive electronic messages in either American National Stan- 
dards Institute (ANSI) X12 or United Nations/ Directories for Elec- 
tronic Data Interchange for Administration, Commerce and Trans- 
port (UN/EDIFACT) format with CBP. 

It is anticipated that future applications meeting the eligibility 
criteria will be accepted. Acceptance into this test does not guaran- 
tee eligibility for, or acceptance into, future technical tests. 


Expansion of Participation 


Participation in the automated truck manifest test will be ex- 
panded in the future as funding allows; however the eligibility crite- 
ria may differ from the criteria listed in this notice. Additionally, ex- 
pansion of this test to allow future applicants to participate may be 
delayed due to funding or technological constraints. CBP will accept, 
hold, or reject additional Truck Carrier Account applications 
throughout the duration of the test. New applicants interested in 
participating in this test must submit an epplication, per the Ac- 
count Application Process section of the February 4, 2004, Federal 
Register notice (69 FR 5360), to CBP, and will be notified of the sta- 
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tus of their application (i.e., whether CBP has accepted their appli- 
cation for participation upon an initial expansion, or, is holding their 
application pending a further expansion of the test). CBP will notify 
any applicant not meeting the eligibility criteria or providing an in- 
complete application, and allow such applicant an opportunity to re- 
submit its application. 

Eligible Truck Carrier Accounts are further reminded that partici- 
pation in the automated electronic truck manifest functionality is 
not confidential. Lists of approved participants will be made avail- 
able to the public. 


Method of Transmission 


For purposes of this test, an interface to the trade will be estab- 
lished that will support both manual Internet filing via the ACE Se- 
cure Data Portal and EDI filing via either ANSI X12 or UN/ 
EDIFACT messaging. CBP supports multiple communication 
interfaces for accessing ACE through EDI. Each potential ACE par- 
ticipant must evaluate the options and select the most appropriate 
interface based upon participant performance and business require- 
ments. The list of options includes: 


¢ CBP Internet Protocol (IP) Virtual Private Network (VPN)/ 
Message Queuing (MQ) Series over the Internet (new option) 

e CBP Frame Relay/MQ Series Network 

e Value Added Networks (VANS) 

e Service Centers 


Description of the Test 


Transmission of Data Prior to Arrival 


Participants in the test of automated truck manifest functionality 
(Release 4 of ACE) are required to submit truck manifest data in- 
cluding advance cargo information at least one hour in advance of 
the arrival of the conveyance at the first U.S. port of crossing. If, 
however, a participant is filing data via the FAST prototype, infor- 
mation must be submitted at least 30 minutes prior to the arrival of 
the conveyance at the first U.S. port of crossing. This 30-minute or 
one-hour period will be measured from the time that CBP receives 
the final manifest submission. Use of the ACE truck manifest sys- 
tem in this test will satisfy required electronic presentation of cargo 
information for truck carriers as mandated by section 343(a) of the 
Trade Act of 2002, as amended. 


Manifest Data 


For purposes of this notice, a standard manifest consists of all of 
the CBP required data (listed below in a later section of this notice) 
for the establishment of a truck manifest. This data includes ad- 
vance cargo information as required by the Trade Act of 2002, as 
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amended by the Maritime Transportation Act of 2002. The data must 
be submitted either with each manifest submission or portions of 
this data can be drawn from data stored in the carrier's ACE ac- 
count. Shipment information can be established in the ACE truck 
manifest system prior to its association with a specific trip, convey- 
ance, equipment and crew. Conversely, information consisting of trip, 
conveyance, crew and equipment details can be submitted to ACE 
truck manifest prior to the submission of shipment details. In all 
cases, it is required that shipments match the trip to which they are 
associated. 

A truck carrier will transmit manifest/cargo information and is re- 
sponsible for the accuracy and completeness of the data filed on the 
electronic manifest. An electronic truck manifest will list the appli- 
cable combination of trip, conveyance, equipment and shipment de- 
tails. The Truck Carrier Account owner will also have the option of 
delegating the right to transmit the manifest data to a Portal User 
on its Account. 

For purposes of the initial stages of the test, the ACE truck mani- 
fest system will accept information regarding the splitting of ship- 
ments covered by house bills or master bills. It will not support the 
splitting of shipments when part is covered by a house bill and part 
by a master bill. Also, if a transmitting party uses the ACE truck 
manifest for a conveyance arrival, it must be used for all shipments 
arriving on that conveyance. 


Test Processes Supported 





The test will support the following processes: Free And Secure 
Trade (FAST), Pre-Arrival Processing System (PAPS), Border Re- 
lease Advance Screening and Selectivity (BRASS), Section 321, and 
In-bond. Automated release processes include transponder and prox- 
imity card technology that are utilized in conjunction with the auto- 
mated truck manifest to facilitate timely releases while maintaining 
a high level of border security. Transponder and proximity cards 
must be used in the FAST process and are recommended, but not re- 
quired, for all other processes (i.e., PAPS, BRASS, Section 321, and 
In-bond). 

The test processes are as follows: 


PAPS 


PAPS is the process for the electronic transmission of immediate 
delivery, entry, and entry summary data to CBP prior to conveyance 
arrival through ACS, using the Automated Broker Interface (ABI) 
module as indicated in 19 CFR 143.32(b). The PAPS system requires 
the designated entry filer to transmit the entry information via ABI 
to CBP for validation and risk assessment prior to arrival. For 
PAPS, the carrier will provide a Shipment Control Number (SCN), 
which is the Master Bill of Lading, Airway Bill or ProBill Number. If 
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the carrier is transporting consolidated cargo it will provide both the 
SCN and its associated Bill Control Number (BCN), which is the 
House Bill of Lading, Airway Bill or ProBill Number issued by a 
transportation intermediary (e.g., freight forwarder, Non-Vessel Op- 
erating Common Carrier (NVOCC), or freight consolidator). The 
SCN number provided by the carrier must match the number sup- 
plied by the entry filer on the entry. A bar code used to report the Bill 
number will no longer be needed. 


BRASS 


BRASS provides for the tracking and releasing of highly repetitive 
shipments at land border locations. Parties currently on BRASS re- 
ceived a unique alphanumeric identifier known as a C—4 code when 
the BRASS application was received and approved by CBP. The C-4 
code will be entered by the carrier into the manifest shipment 
records. In addition, the shipment records must contain the informa- 
tion set forth below (see Data Elements Required to be Reported on 
the Electronic Manifest). It should be noted that new BRASS appli- 
cations will not be entertained; only current BRASS users may use 
BRASS for the Automated Truck Manifest test. 


Section 321 


The Section 321 process provides for an electronic method to mani- 
fest and enter merchandise not exceeding $200 in value (which 
meets the regulatory requirements defined in 19 CFR 10.151 and 
10.152) pursuant to 19 U.S.C. 1321. In order to file a Section 321 en- 
try, in addition to the required shipment details listed below (see 
Data Elements Required to be Reported on the Electronic Manifest), 
the following information is required: country of origin of the mer- 
chandise and value. 





In-bond 


In-bond transmissions may be made by the carrier when it knows 
that the shipment being transported is not to be released for con- 
sumption at the port of arrival and is destined for a port beyond that 
initial port. The in-bond process will support entries for Immediate 
Transportation (IT), Transportation and Exportation (T&E), and Im- 
mediate Exportation (IE). A declaration can be made on the manifest 
transmission to provide the necessary in-bond data for the shipment 
destined for another port. Alternatively, the in-bond request can be 
made via the ACS electronic in-bond transaction QP/WP or presenta- 
tion of Customs Automated Forms Entry System (CAFES) bar code. 
Export of in-bond shipments may be reported via ABI (QP/WP). 


FAST 


Participants choosing to use FAST may use only FAST with regard 
to any particular trip. FAST transmissions will remain unchanged in 
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the initial stages of the test. Truck carriers must submit advance 
electronic cargo information at least one half hour prior to the ar- 
rival of the conveyance at the first U.S. port following the require- 
ments for FAST. The driver must be a registered FAST participant 
with a proximity card. The truck must be equipped with a transpon- 
der. The carrier and importer must be Customs Trade Partnership 
Against Terrorism (C-TPAT) participants. For participation on the 
southern border, the manufacturer also must be a C-TPAT partici- 
pant and the equipment must be sealed. 


CBP Return Messages 


CBP trip, conveyance, crew, and shipment status messages will be 
generated and sent to the carrier, after the conveyance has arrived 
and is processed at the first U.S. port of arrival. 


Data Elements Required to be Reported on the Electronic 
Manifest 


On December 5, 2003, CBP published in the Federal Register 
(68 FR 68140) the Final Rule regarding the Required Advance Elec- 
tronic Presentation of Cargo Information. The following cargo infor- 
mation is required for all processes in the initial stage of the test (ex- 
cept FAST), with some noted modifications: 

(1) Conveyance number, and (if applicable) equipment number 
(the number of the conveyance is its Vehicle Identification Number 
(VIN) or its license plate number and state of issuance; the equip- 
ment number, if applicable, refers to the identification number of 
any trailing equipment or container attached to the power unit. For 
purposes of this test, both the VIN and the license plate number are 
required); 

(2) Carrier identification (i.e., the truck carrier identification 
SCAC code (the unique Standard Carrier Alpha Code) assigned for 
each carrier by the National Motor Freight Traffic Association); 

(3) Trip number and, if applicable, the transportation reference 
number for each shipment (The transportation reference number is 
the freight bill number, or Pro Number, if such a number has been 
generated by the carrier. For purposes of this test the SCN and, if 
applicable, the associated BCNs are required); 

(4) Container number(s) (for any containerized shipment, if differ- 
ent from the equipment number), and the seal numbers for all seals 
affixed to the equipment or container(s) (For purposes of this test, 
seal numbers will be enforced in FAST on the southern border); 

(5) The foreign location where the truck carrier takes possession 
of the cargo destined for the U.S.; 

(6) The scheduled date and time of arrival of the truck at the first 
port of entry in the U:S.; 

(7) The numbers and quantities for the cargo laden aboard the 
truck as contained in the bill(s) of lading (this means the quantity of 
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the lowest external packaging unit; numbers referencing only con- 
tainers and pallets do not constitute acceptable information; for ex- 
ample, a container holding 10 pallets with 200 cartons should be de- 
scribed as 200 cartons); 

(8) The weight of the cargo, or, for a sealed container, the ship- 
per’s declared weight of the cargo; 

(9) Apvecise description of the cargo and/or the Harmonized Tariff 
Schedule (HTS) numbers to the 6-digit level under which the cargo 
will be classified (Generic descriptions, specifically those such as 
freight of all kinds (FAK), general cargo, and said to contain (STC) 
are not acceptable. ); 

(10) Internationally recognized hazardous material code when 
such cargo is being shipped by truck; 

(11) The shipper’s complete name and address, or identification 
number (The identity of the foreign vendor, supplier, manufacturer, 
or other similar party is acceptable (and the address of the foreign 
vendor, etc., must be a foreign address). By contrast, the identity of 
the carrier, freight forwarder, consolidator, or broker, is not accept- 
able. The identification number will be a unique number to be as- 
signed by CBP upon the implementation of the Automated Commer- 
cial Environment.); and 

(12) The complete name and address of the consignee, or identifi- 
cation number (The consignee is the party to whom the cargo will be 
delivered in the U.S., with the exception of Foreign Cargo Remain- 
ing On Board (FROB)). The identification number will be a unique 
number assigned by CBP upon implementation of the Automated 
Commercial Environment). 

Additionally, for purposes of this test, the following information is 
requested (although not required pursuant to the December 5, 2003 
final rule): 

(13) DOT number; 

(14) Person on arriving conveyance who is in charge; 

(15) Names of all crew members; 

(16) Date of birth of each crew member; 

(17) Commercial driver’s license (CDL)/drivers license number for 
each crew member; 

(18) CDL/driver’s license state/province of issuance for each crew 
member; 

(19) CDL country of issuance for each crew member; 

(20) Travel document number for each crew member; 

(21) Travel document country of issuance for each crew member; 

(22) Travel document state/province of issuance for each crew 
member; 

(23) Travel document type for each crew member; 

(24) Address for each crew member (For purposes of this test, this 
is defined as the physical location, in the U.S., where a crew member 
will actually be on this particular trip. This could include a consign- 
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ee’s location, a hotel, a truck stop, or a family or friend’s location. 
Those individuals possessing a FAST ID are exempt from the U.S. 
address requirement. ); 

(25) Gender of each crew member; 

(26) Nationality/citizenship of each crew member; 

(27) Method of transport (defined as the mode by which the mer- 
chandise crosses the international border); 

(28) Conveyance type; 

(29) Conveyance state/province of registration; and 

(30) Equipment state/province of registration. 


The submission of the following information is considered condi- 
tional and must be submitted only where applicable: 


(31) Hazmat endorsement for each crew member; 

(32) Names of all passengers; 

(33) Date of birth of each passenger; 

(34) Travel document number for each passenger; 

(35) Travel document country of issuance for each passenger; 

(36) Travel document state/province of issuance for each passen- 
ger; 

(37) Travel document type for each passenger; 

(38) Gender of each passenger; 

(39) Nationality of each passenger; 

(40) Import/export/in-transit indicator; 

(41) Conveyance country of registration; 

(42) Conveyance insurance company name; 

(43) Conveyance insurance policy number; 

(44) Year of issuance; 

(45) Insurance amount; 

(46) Transponder number; 

(47) Shipment release type; 

(48) Equipment type; 

(49) Equipment country of registration; 

(50) Conveyance or equipment instrument of international traffic 
indicator; 

(51) Estimated date of U.S. departure (for use with T&E or IE); 

(52) In-bond destination; 

(53) Onward carrier (the SCAC code of the carrier to whom the In- 
bond goods are being transferred); 

(54) Foreign port of unloading; 

(55) Place of receipt; 

(56) Service type (the type of shipping contract); 

(57) Party, ID number, and type (for any other party to the trans- 
action listed on the trucker’s bill of lading); 

(58) C-—4 code; 
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(59) Shipment identifier (any number that the carrier may wish 
to pass on to the broker (i.e., purchase order, commercial invoice, 
etc.)); 

(60) Paperless in-bond number; 

(61) In-bond CF—7512 number; 

(62) Bonded carrier ID number; 

(63) Transfer carrier (intended to be the cartman, local carrier); 

(64) Transfer destination firms code; 

(65) Hazmat contact; 

(66) FDA freight indicator (identifies FDA jurisdiction over the 
shipment; this is not the prior notice requirement as set forth in the 
Bio-Terrorism Act); 

(67) Country of origin of the cargo; 

(68) Value; and 

(69) Entry type code. 


The submission of the following information is considered optional 
upon the discretion of the submitting party: 


(70) Marks and numbers (on packaging to be distinguished from 
numbers required by advance cargo information). 


Misconduct Under the Test 


If a test participant fails to follow the terms and conditions of this 
test, fails to exercise reasonable care in the execution of participant 
obligations, fails to abide by applicable laws and regulations, mis- 
uses the ACE Portal, engages in any unauthorized disclosure or ac- 
cess to the ACE Portal, or engages in any activity which interferes 
with the successful evaluation of the new technology, the participant 
may be subject to civil and criminal penalties, administrative sanc- 
tions, liquidated damages, and/or suspension from this test. 

Suspensions for misconduct will be administered by the Executive 
Director, Trade Compliance and Facilitation. A notice proposing sus- 
pension will be provided in writing to the participant. Such notice 
will apprise the participant of the facts or conduct warranting sus- 
pension and will inform the participant of the date that the suspen- 
sion will begin. Any decision proposing suspension of a participant 
may be appealed in writing to the Assistant Commissioner, Office of 
Field Operations, within 15 calendar days of the notification date. 
Should the participant appeal the notice of proposed suspension, the 
participant must address the facts or conduct charges contained in 
the notice and state how compliance will be achieved. However, in 
the case of willful misconduct, or where public health, interest or 
safety is concerned, the suspension may be effective immediately. 


Test Evaluation Criteria 


To ensure adequate feedback, participants are required to partici- 
pate in an evaluation of this test. CBP also invites all interested par- 
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ties to comment on the design, conduct and implementation of the 
test at any time during the test period. CBP will publish the final re- 
sults in the Federal Register and the CBP Bulletin as required by 
§ 101.9(b) of the CBP Regulations (19 CFR 101.9(b)). 
The following evaluation methods and criteria have been sug- 
gested: 
1. Baseline measurements to be established through data analy- 
sis; 
2. Questionnaire from both trade participants and CBP address- 
ing such issues as: 
¢ Workload impact (workload shifts/volume, cycle times, etc.); 
Cost savings (staff, interest, reduction in mailing costs, etc.); 
Policy and procedure accommodation; 
Trade compliance impact; 
Problem resolution; 
System efficiency; 
Operational efficiency; 
Other issues identified by the participant group. 


DATED: September 8, 2004 


WILLIAM S. HEFFELFINGER III, 
Acting Assistant Commissioner, 
Office of Field Operations. 


[Published in the Federal Register, September 13, 2004 (69 FR 55167) 
(REPT RS ee 


Notice of Availability for Public Viewing of a Final 
Programmatic Environmental Assessment and a Finding of 
No Significant Impact (FONSD Relative to Customs and 
Border Protection’s Gamma Imaging Inspection System for 
Use at Various Sea and Land Ports of Entry 


AGENCY: Customs and Border Protection, Department of Home- 
land Security. 


ACTION: General notice. 


SUMMARY: This document announces the availability for public 
viewing of a Final Programmatic Environmental Assessment (PEA) 
and a Finding of No Significant Impact (FONSI) relative to the 
gamma imaging inspection system employed by the Bureau of Cus- 
toms and Border Protection at various sea and land ports of entry. 
The Final PEA and FONSI are being issued and made available to 
the public in accordance with the National Environmental Policy Act 
of 1969 (NEPA) and the Council on Environmental Quality (CEQ) 
regulations for Implementing the NEPA. 
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DATES: The Final PEA and the FONSI will be available for public 
review for a 30-day period beginning on September 16, 2004. 


ADDRESSES: Copies of the Final PEA and FONSI may be ob- 
tained by writing, telephoning, or e-mailing, respectively, as follows: 
U.S. Customs and Border Protection, Suite 1575, 1300 Pennsylvania 
Avenue, N.W. Washington D.C. 20229, Attn: Mr. Thomas Nelson; 
(202) 344-2975; or THOMAS.Nelson@associates.dhs.gov; or by ac- 
cessing the following website address: (click on “Recent Federal Reg- 


ister Notices”): http://www.cbp.gov/xp/cgov/toolbox/legal. 


FOR FURTHER INFORMATION CONTACT: Mr. Thomas 
Nelson at (202) 344-2975 or at THOMAS.Nelson@associates.dhs.gov. 


SUPPLEMENTARY INFORMATION: 








Background 


On May 12, 2004, U.S. Customs and Border Protection (CBP) pub- 
lished a general notice document in the Federal Register (69 FR 
26400) entitled: “Notice of Availability for Public Viewing of a Draft 
Programmatic Environmental Assessment Concerning CBP’s Use of 
the Vehicle and Cargo Inspection System (VACIS) at Various Sea 
and Land Ports of Entry.” The May 2004 notice indicated that the 
draft Programmatic Environmental Assessment (PEA) had been pre- 
pared and made available to the public in accordance with the Na- 
tional Environmental Policy Act of 1969 (NEPA), the Council on En- 
vironmental Quality (CEQ) Regulations for Implementing the NEPA 
(40 CFR Parts 1500-1508), and Department of the Treasury Direc- 
tive 75-02 (Department of the Treasury Environmental Quality Pro- 
gram). The notice discussed the gamma imaging or radiation inspec- 
tion system (referred to there as the VACIS system), briefly 
explained the applicable NEPA process, informed the public on how 
to obtain a copy of the draft PEA, and requested comments from the 
public on the draft PEA. 

As set forth in the notice, the VACIS system employs a non- 
intrusive inspection technique that uses low energy gamma radia- 
tion technology and allows CBP inspectors to inspect for contraband 
without having to physically enter into or unload motor vehicles, 
containers, or other conveyances. Deployment of this technology is 
already underway and will continue at various land ports and sea 
ports of entry throughout the United States and Puerto Rico. Given 
the serious nature of CBP’s mission to protect the nation’s borders 
from terrorism, it is envisioned that all ports are candidates for de- 
ployment of this technology in the future. 
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The NEPA Process 


NEPA requires that an agency evaluate for environmental impli- 
cations any proposal of a major federal action that significantly af- 
fects the quality of the human environment. Under § 1508.18(a) of 
the CEQ regulations (40 CFR 1508.18(a)), a major federal action in- 
cludes not only new activities but also continuing agency activities, 
such as the gamma imaging inspection system deployed by CBP. To 
meet the NEPA evaluation requirement, a federal agency, in some 
instances, must produce an Environmental Impact Statement (EIS) 
that thoroughly examines the environmental implications (or im- 
pacts) of a major federal action. In other instances, an agency need 
only prepare an Environmental Assessment (EA) that briefly ana- 
lyzes the environmental impacts to assist the agency in decision 
making. An EA is preliminary to production of either an EIS or a 
Finding of No Significant Impact (FONSI), depending on the pre- 
liminary analysis and findings of the EA. The effect of a FONSI is 
that an agency will not have to produce an EIS. In still other in- 
stances, a categorical exclusion may apply to the federal action, in 
which case the agency need not produce either an EA or an EIS. A 
programmatic EA (or PEA) is one that evaluates a major federal ac- 
tion on a broad, programmatic basis and is then followed by Supple- 
mental Environmental Assessments (referred to as Supplemental 
Environmental Documents or SEDs in the draft PEA) that focus the 
evaluation on particular site-specific localities. 


Comments 


The comment period announced in the May 2004 notice ended on 
June 28, 2004. Only six comments were received. The comments 
have been reviewed and are addressed in the Final PEA document. 


Further Action 


Following issuance of the Final PEA and the FONSI, CBP will is- 
sue a draft SED relative to each affected port of entry and make 
them available for public review by issuance of a notice of availabil- 
ity in a local newspaper of general circulation in each affected local- 
ity. Each draft SED will address a local deployment site at a particu- 
lar port, evaluating potential environmental impacts with respect to 
the particular conditions present at each locality. Each draft SED 
also will solicit public comment. CBP will review the comments and 
then determine whether a FONSI or an EIS is warranted. (CBP 
notes that while the draft PEA indicated that notice of availability of 
draft SEDs will be published in the Federal Register, this is not 
necessary under the NEPA process and the CEQ regulations. Accord- 
ingly, CBP will publish notice of availability in local newspapers of 
general circulation.) 
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Public Review 


The Final PEA and FONSI announced in this document will 
be available for public review for a period of 30 days beginning 
on the date this document is published in the Federal Register. 
The Final PEA/FONSI can be obtained as follows: By written 
request submitted to Customs and Border Protection, Suite 1575, 
1300 Pennsylvania Avenue, N.W., Washington D.C. 20229, Attn: 
Mr. Thomas Nelson; by telephone at (202) 344-2975; by e-mail at: 
THOMAS.Nelson@associates.dhs.gov; or by accessing the following 
website address (click on “Recent Federal Register Notices”): http:// 
www.cbp.gov/xp/cgov/toolbox/legal. 


Dated: September 13, 2004 


IRA REESE, 
Acting Assistant Commissioner, 
Office of Information and Technology. 


{Published in the Federal Register, September 16, 2004 (69 FR 55832) 


TT Rc — 
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DEPARTMENT OF HOMELAND SECURITY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS. 
Washington, DC, September 15, 2004, 
The following documents of the Bureau of Customs and Border 
Protection (“CBP”), Office of Regulations and Rulings, have been de- 
termined to be of sufficient interest to the public and CBP field of- 
fices to merit publication in the CUSTOMS BULLETIN. 


Sandra L. Bell for MICHAEL T. SCHMITZ, 
Assistant Commissioner, 


Office of Regulations and Rulings. 


(eA a 


19 CFR PART 177 


REVOCATION OF A RULING LETTER AND TREATMENT 
RELATING TO THE TARIFF CLASSIFICATION OF CER- 
TAIN LASER UNITS FOR BARCODE SCANNERS 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security 


ACTION: Notice of revocation of a ruling letter and treatment re- 
lating to certain laser units for barcode scanners. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs and Border Protection (“CBP”) is re- 
voking a ruling letter pertaining to the tariff classification of certain 
barcode scanners. Similarly, CBP is revoking any treatment previ- 
ously accorded by CBP to substantially identical transactions. 


EFFECTIVE DATE: This action is effective for merchandise en- 
tered or withdrawn from warehouse on or after November 28, 2004. 


FOR FURTHER INFORMATION CONTACT: Tom Peter Beris, 
General Classification Branch, at (202) 572-8789. 


SUPPLEMENTARY INFORMATION: 


Background 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
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Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
CBP to provide the public with improved information concerning the 
trade community’s responsibilities and rights under the customs and 
related laws. In addition, both the trade and CBP share responsibil- 
ity in carrying out import requirements. For example, under section 
484 of the Tariff Act of 1930, as amended (19 U.S.C. 1484), the im- 
porter of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable CBP to properly assess duties, collect 
accurate statistics and determine whether any other applicable legal 
requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, a notice advising 
interested parties that CBP intended to revoke a ruling letter per- 
taining to the classification of a laser unit for barcode scanners used 
with point-of-sale (“POS”) terminals was published on August 4, 
2004, in Vol. 38, No. 32 of the CUSTOMS BULLETIN. No comments 
were received in response to this notice. 

As stated in the proposed notice, while CBP is specifically refer- 
ring to one ruling, HQ 958839, this notice covers any rulings on this 
merchandise which may exist but have not been specifically identi- 
fied. CBP has undertaken reasonable efforts to search existing data 
bases for rulings in addition to the one identified. No further rulings 
have been found. Any party who has received an interpretive ruling 
or decision (i.e., ruling letter, internal advice memorandum or deci- 
sion or protest review decision) on the merchandise subject to this 
notice should have advised CBP during the notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), CBP is revoking any treatment pre- 
viously accorded by CBP to substantially identical transactions. This 
treatment may, among other reasons, be the result of the importer’s 
reliance on a ruling issued to a third party, CBP personnel applying 
a ruling of a third party to importation’s of the same or similar mer- 
chandise, or the importer’s or CBPs previous interpretation of the 
Harmonized Tariff Schedule of the United States. Any person in- 
volved in substantially identical transactions should have advised 
CBP during this notice period. An importer’s failure to advise CBP of 
substantially identical transactions or of a specific ruling not identi- 
fied in this notice may raise issues of reasonable care on the part of 
the importer or its agents for importation’s of merchandise subse- 
quent to the effective date of this notice. 
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Pursuant to 19 U.S.C. 1625(c)(1), CBP is revoking HQ 958839 and 
any other ruling not specifically identified to the extent that they do 
not reflect CBPs interpretation of the text of heading 8471, HTSUS, 
pursuant to the analysis set forth in HQ 966863 (“Attachment”). Ad- 
ditionally, pursuant to 19 U.S.C. 1625(c)(2), CBP is revoking any 
treatment previously accorded by the CBP to substantially identical 
transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effec- 
tive sixty (60) days after publication in the CUSTOMS BULLETIN. 


DATED: September 10, 2004 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachment 
a 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966863 
September 10, 2004 
CLA-2 RR: CR: GC 966863 TPB 
CATEGORY: Classification 
TARIFF NO.: 8473.30.5000 
TERRY L. ALBERTS 
SPECTRA-PHYSICS SCANNING 
c/o PSC, INC. 
959 Terry Street 
Eugene, OR 97402-9150 
RE: Laser Unit; Barcode Scanner; Protest 2904—95—100167; HQ 958839 Re- 
voked. 


DEAR MR. ALBERTS: 

This is in reference to HQ 958839, dated March 28, 1996, which answered 
Protest 2904—95-100167. That ruling dealt with the classification of a laser 
unit for a horizontal scanner under the Harmonized Tariff Schedule of the 
United States (“HTSUS”). 

In review of that ruling, Customs and Border Protection (“CBP”) has come 
to the conclusion that the classification issued was in error, and for the rea- 
sons stated below, hereby revokes HQ 958839 and classifies the laser unit in 
subheading 8473.30, HTSUS. Under San Francisco Newspaper Printing Co. 
v. United States, 9 CIT 517, 620 F. Supp. 738 (1985), the liquidation of the 
entries covering the merchandise which was the subject of protest is final on 
both the protestant and CBP. Accordingly, this decision will not impact the 
classification of the merchandise which was covered by the entries subject to 
HQ 958839. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
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Stat. 2057, 2186 (1993), notice of the proposed revocation of the above iden- 
tified ruling was published on August 4, 2004, in the CUSTOMS BULLETIN, 
Volume 38, Number 32. No comments were received in response to the no- 
tice. 


FACTS: 
The merchandise is described in HQ 958839 as follows: 


The laser units are a component of various horizontal scanners which 
are used with point-of-sale (“POS”) systems. The laser diode-based hori- 
zontal scanners include the Spectra-Physics HS1250, a brochure of 
which was provided by the protestant. The horizontal scanners are de- 
signed to read bar codes in transaction-intensive environments. 


In HQ 958839 CBP held that: 


The scanner also cannot be classified as a part or accessory of an ADP 

machine (or unit thereof) under subheading 8473.30.45. HTS 

cause it is not principally used with the ADP machines (or u 

of heading 8471, HTSUS. Rather, the scanner, which is not a “good in- 

cluded” in any chapter 84, 85 or 90 heading, is classifiable under sub- 

heading 8473.29.00, HTSUS, which provides for accessories of the ma- 

chines of heading 8470, HTSUS (cash registers). The laser unit, a part 

of the horizontal scanner, is also classifiable under this subheading. 
ISSUE: 


Are the laser units classified under subheading 8473.29, HTSUS, which 
provides for parts and accessories of the machines of heading 8470, or under 


subheading 8473.30, HTSUS, which provides for parts and accessories of the 
machines of heading 8471? 


LAW AND ANALYSIS: 

Classification under the HTSUS is made in accordance with the General 
Rules of Inte ‘pretation (“GRIs”). GRI 1 provides that the classification of 
goods shall be determined according to the terms of the headings of the tar- 
iff schedule and any relative Section or Chapter Notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRIs may then be 
applied. 

The HTSUS provisions under consideration are as follows: 

8473 Parts and accessories (other than covers, carrying cases and 


the like) suitable for use solely or principally with machines 
of heading 8469 to 8472: 


Parts and accessories of the machines of heading 8470 
8473.29 Other 


8473.30 Parts and accessories of the machines of heading 8471 


As indicated in the “Facts” section above, HQ 958839 indicated that the 
horizontal scanner used to read bar codes could not be classified under head- 
ing 8471, HTSUS, because it was not principally used with automatic data 
processing (“ADP”) machines (or units thereof). Heading 8471, HTSUS, 
reads as follows: 


Automatic data processing machines and units thereof; magnetic or op- 
tical readers, machines for transcribing data onto data media in coded 
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form and machines for processing such data, not elsewhere specified or 
included: 


Emphasis added. 

The above heading language does not limit itself merely to ADP machines 
and units thereof. It goes on to indicate that this heading provides for, inter 
alia, optical readers. The horizontal scanner used to read bar codes meets 
the terms of this heading, so it cannot be excluded from classification under 
heading 8471, HTSUS, as determined in HQ 958839. 

This interpretation is also consistent with a decision by the Harmonized 
System Committee in its 21° Session (March 1998) to amend Harmonized 
Commodity Description and Coding System Explanatory Notes (““ENs”) to 
clarify the classification of bar code readers. The ENs constitute the official 
interpretation of the Harmonized System at the international level. While 
neither legally binding nor dispositive, the ENs provide a commentary on 
the scope of each heading of the HTSUS and are generally indicative of the 
proper interpretation of these headings. See T.D. 89-80. The ENs to 84.71 
read, in pertinent part, as follows: 


(II) MAGNETIC OR OPTICAL READERS, MACHINES FOR 
TRANSCRIBING DATA ONTO DATA MEDIAN CODED FORM AND 
MACHINES FOR PROCESSING SUCH DATA, NOT ELSEWHERE 
SPECIFIED OR INCLUDED 


(A) MAGNETIC OR OPTICAL READERS 


(2) Optical readers. These do not require the use of special ink. The 
characters are read by a series of photoelectric cells and translated 
on the binary code principle. This group also includes bar code read- 
ers. These machines generally use photosensitive semiconductor de- 
vices, e.g. laser diodes, and are used as input units in conjunction 
with an automatic data processing machine or with other machines, 
e.g. cash registers. They are designed for working in the hand, for 


placing on a table or fixing to a machine. 


Underlining added. 

From the above description, it is clear that bar code readers of the kind 
classified in HQ 958839 were within the scope of heading 8471 as optical 
readers. CBP concurs with this interpretation and would classify these types 
of devices under subheading 8471.90, HTSUS. The laser unit, therefore, 
would be classified in subheading 8473.30, HTSUS, which provides for parts 
and accessories of the machines of heading 8471. 


HOLDING: 

For the reasons stated above, the laser unit is classified under subheading 
8473.30.5000, Harmonized Tariff Schedule of the United States Annotated, 
which provides for parts and accessories of the machines of heading 8471. 
The 2004 column one, general rate of duty is free. Duty rates are provided 
for your convenience and are subject to change. The text of the most recent 
HTSUS and the accompanying duty rates are provided on the internet at 
www.usitc. gov. 




















290 CUSTOMS BULLETIN AND DECISIONS, VOL. 38, NO. 40, SEPTEMBER 29, 2004 


EFFECT ON OTHER RULINGS 

HQ 958839, dated March 28, 1996, is revoked. In accordance with 19 
U.S.C 1625(c), this ruling will become effective 60 days after its publication 
in the CUSTOMS BULLETIN. 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


RAED rnc 


MODIFICATION OF CLASSIFICATION LETTER AND REVO- 
CATION OF TREATMENT RELATING TO CLASSIFICA- 
TION OF CERTAIN HOSPITAL GARMENTS FOR PA- 
TIENTS 


AGENCY: Bureau of Customs and Border Protection, Department 
of Homeland Security 


ACTION: Notice of modification of one ruling letter and revocation 
of treatment relating to the classification of certain hospital gar- 
ments for patients. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs and Border Protection (CBP) is 
modifying one ruling letter relating to the classification of certain 
hospital garments for patients under the Harmonized Tariff Sched- 
ule of the United States Annotated (HTSUSA). Similarly, CBP is re- 
voking any treatment previously accorded by it to substantially iden- 
tical merchandise. Notice of the proposed action was published on 
August 4, 2004 in the CUSTOMS BULLETIN in Volume 38, Number 
32. No comments were received in response to this notice. 


EFFECTIVE DATE: This action is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after No- 
vember 28, 2004. 


FOR FURTHER INFORMATION CONTACT: Teresa Frazier, 
Textiles Branch, at (202) 572-8821. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
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the law are “informed compliance” and “shared responsibility.” These 
concepts are premised on the idea that in order to maximize volun- 
tary compliance with customs laws and regulations, the trade com- 
munity needs to be clearly and completely informed of its legal obli- 
gations. Accordingly, the law imposes a greater obligation on CBP to 
provide the public with improved information concerning the trade 
community’s responsibilities and rights under customs and related 
laws. In addition, both the trade and CBP share responsibility in 
carrying out import requirements. For example, under section 484 of 
the Tariff Act of 1930, as amended (19 U.S.C. 1484), the importer of 
record is responsible for using reasonable care to enter, classify and 
value imported merchandise, and provide any other information nec- 
essary to enable CBP to properly assess duties, collect accurate sta- 
tistics and determine whether any other applicable legal require- 
ment is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, notice proposing 
to modify New York Ruling Letter (NY) J83809, dated May 21, 2003, 
and to revoke any treatment accorded to substantially identical mer- 
chandise was published in the August, 4, 2004 CUSTOMS BULLE- 
TIN, Volume 38, Number 32. No comments were received in re- 
sponse to this notice. 

As stated in the notice of proposed revocation, this notice covers 
any rulings on this merchandise which may exist but have not been 
specifically identified. CBP has undertaken reasonable efforts to 
search existing databases for rulings in addition to the one identi- 
fied. No further rulings have been found. Any party who has received 
an interpretive ruling or decision (i.e., ruling letter, internal advice 
memorandum or decision or protest review decision) on the mer- 
chandise subject to this notice, should have advised CBP during this 
notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625 (c)(2)), as amended by section 623 of Title VI, Customs 
and Border Protection is revoking any treatment previously ac- 
corded by CBP to substantially identical merchandise. This treat- 
ment may, among other reasons, be the result of the importer’s reli- 
ance on a ruling issued to a third party, CBP’s personnel applying a 
ruling of a third party to importations of the same or similar mer- 
chandise, or the importer’s or CBP’s previous interpretation of the 
HTSUSA. Any person involved with substantially identical mer- 
chandise should have advised CBP during this notice period. An im- 
porter’s failure to advise CBP of substantially identical merchandise 
or of a specific ruling not identified in this notice, may raise issues of 
reasonable care on the part of the importer or its agents for importa- 
tions of merchandise subsequent to the effective date of the final de- 
cision on this notice. 
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Pursuant to 19 U.S.C. 1625(c)(1), CBP is modifying NY J83809 
and any other rulings not specifically identified to reflect the proper 
classification of the merchandise pursuant to the analysis set forth 
in HQ 967039, which is set forth as an attachment to this document. 
Additionally, pursuant to 19 U.S.C. 1625(c)(2), CBP is revoking any 
treatment previously accorded by CBP to substantially identical 
transactions. In accordance with 19 U.S.C. 1625(c), this ruling will 
become effective 60 days after publication in the CUSTOMS BUL- 
LETIN. 


DATED: September 10, 2004 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachment 
IN SN 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 967039 
September 10, 2004 
CLA-2 RR:CR:TE 967039 TMF 
CATEGORY: Classification 
TARIFF NO.: 6207.91.3010, 6207.21.0030 
EDWARD F. JULIANO, JR., ESQ. 
360 Massachusetts Avenue 
Suite 200 
Acton, MA 01720 


RE: Modification of New York Ruling Letter (NY) J83809, dated May 21, 
2003; Classification of hospital garments 


DEAR MR. JULIANO: 

This letter is in response to your letter of February 5, 2004, in which you 
request reconsideration of New York Ruling Letter (NY) J83809, dated May 
21, 2003, issued to your client, Standard Textile, Co., Inc., regarding our 
classification of certain hospital garments, identified as style numbers 
74118330 (a pajama short), 724100430 (a pajama bottom), and 72401430 (a 
pajama top). The merchandise was classified in subheadings 6204.62.4055, 
6203.42.4015 and 6205.20.2065, Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA), respectively. 

Upon your request, we have reviewed NY J83809 and find this ruling to 
be partially in error as it relates to the classification of these goods. There- 
fore, this ruling modifies NY J83809 as it pertains to the classification of the 
aforementioned garments. 

Pursuant to section 625(c), Tariff Act of 1930, as amended by section 623 
of Title VI (Customs Modernization) of the North American Free Trade 
Agreement Implementation Act, Pub.L. 103-182, 107 Stat. 2057, 2186 
(1993) notice of the proposed revocation of NY J83809 was published on Au- 
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gust 4, 2004, in Vol. 38, No. 32 of the CUSTOMS BULLETIN. No comments 
were received in response to this notice. 


FACTS: 

You describe the merchandise as pajama tops and bottoms that are not 
imported as sets, but as separate units and never in the same quantities. 
You also describe the goods as “hospital sleepwear.” However, the description 
of the three articles at issue, which is taken from NY J83809, dated May 21, 
2003, reads as follows: 


[Style numbers] 74118330 Pajama Short, 724100430 Pajama Bottom 
and 72401430 Pajama Top are adult garments that are made in Mexico 
and Jordan (QIZ)[.] [They are] constructed of woven 55% cotton, 45% 
polyester fabric. [Style number] 74118330 Pajama Short is a unisex 
item with a drawstring waist. [Style number] 724100430 Pajama Bot- 
tom features a left over right front closure and drawstring waist. [Style 
number] 72401430 Pajama Top is long sleeve and features a v-neckline, 
full front left over right four snap closure and left breast pocket. 


You indicated in your submission that the pajama bottom, identified as style 
number 72400430, was incorrectly listed as style number 724100430 and 
the correct style number is 72400430. Your submitted advertisement de- 
scribes it as having a non-gapping, overlap fly, which is bar-tacked in the 
middle and bottom, along with a color-coded, securely bar-tacked drawstring 
for easy size identification. 

You stated that all three articles are designed, manufactured, marketed 
and sold for use as sleepwear by hospital patients. 


ISSUE: 

Whether the subject merchandise is properly classifiable as sleepwear un- 
der heading 6207, HTSUS, or as outerwear garments under headings 6203, 
6204 and 6205, HTSUS? 


LAW AND ANALYSIS: 

Classification of goods under the HTSUSA is governed by the General 
Rules of Interpretation (GRI). GRI 1 provides that classification shall be de- 
termined according to the terms of the headings of the tariff schedule and 
any relative section or chapter notes. In the event that the goods cannot be 
classified solely on the basis of GRI 1, and if the headings and legal notes do 
not otherwise require, the remaining GRI may then be applied. The Harmo- 
nized Commodity Description and Coding System Explanatory Notes (EN), 
constitute the official interpretation at the international level. While neither 
legally binding nor dispositive, the EN provide a commentary on the scope of 
each heading of the HTSUSA and are generally indicative of the proper in- 
terpretation of the headings. 

You requested reconsideration of NY J83809 because you believe that the 
articles at issue are classifiable in heading 6207, HTSUS, which provides 
for, inter alia, men’s nightshirts, pajamas and similar articles. In NY 
J83809, CBP stated that the goods were interchangeable with hospital 
scrubs. However, this statement is incorrect. The garments of NY J83809, 
which are at issue, are not “scrubs” within the meaning of the word or by 
how they are used. 

First, the term “scrubs” is defined as a “protective garment worn by sur- 


geons during operations.” See Hyperdictionary at www.hyperdictionary.com. 
In terms of the features that scrubs have, they are usually unisex, revers- 
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ible, and the bottoms have a pocket on the rear. For examples, see Head- 
quarters Ruling Letter (HQ) 964962 dated September 25, 2002 (classifying 
polyester cotton blend fabric scrub bottom and top which features a revers- 
ible style, with left side breast pockets and V-neck opening in subheading 
6206.30.3040, HTSUS, which provides for women’s cotton woven blouses, 
shirts, and shirt-blouses and the scrub bottom in subheading 6204.62.4020, 
HTSUSA, which provides for women’s cotton woven trousers); and Port De- 
cision (PD) B84280, dated April 25, 1997, classifying hospital scrubs consist- 
ing of a shirt and pants in subheading 6206.40.3030 and 6204.63.3510, 
HTSUSA, as a women’s man-made fiber shirt and pants, respectively.) 

Your client also manufactures scrubs. In terms of the use of the garments 
at issue, you state that your client’s garments are designed, marketed and 
sold for patient use only, not hospital/health care personnel use, as demon- 
strated by the submitted advertisement which describes the goods as “pa- 
tient apparel”. On your submitted invoices, the merchandise is described as 
“PJ pants”, “PJ shorts”, and “PJ top” which are sold to hospital clients. Al- 
though this information is helpful, it is not controlling as this does not indi- 
cate who the ultimate wearer of the garment will be in a hospital/healthcare 
setting. 

With regard to the pajama top, it has an open front with a snap hook clos- 
ing, which, according to your client, allows for “the medical provider to gain 
access to the patient’s chest area.” However, it is distinguishable from a 
scrub top because it does not have the usual pullover design with no front 
opening at the neck. With the pajama pant, your client’s affidavit describes 
it as having an overlap fly. However, scrub pants do not have a fly, as a fly 
“[may] come open and does not provide significant modesty to the user.” Your 
client also stated: 


A doctor in a hospital would not use this product as a scrub pant be- 
cause [it does] not provide... la] degree of modesty. Moreover, a fly 
would serve no purpose on a scrub pant, which is designed to be used in 
a surgical environment, because the use of the fly by male medical staff 
for its intended purpose (to facilitate urination) would necessitate that 
the medical staff go back through the sterilization process again. Con- 
versely, the fly serves an important purpose with respect to sleepwear 
for a patient, because it . . . facilitate[s] urination by a male patient. 
‘ * * 


Because scrub pants are specifically designed for medical staff, it would 
be extremely uncommon in a healthcare environment for a patient to 
wear scrub pants. 


Some other features of scrub bottoms are that they have sewn pockets on 
both sides of the garment, which makes the pants reversible. According to 
your client, hospital sleepwear bottoms are designed for sleeping and do not 
need pockets. The same also applies to the subject pajama shorts that do not 
have a fly, any pockets or complete leg coverage. Thus, it is your position 
that as the articles at issue do not have any of these features, they are not 
suitable to be worn as scrubs by hospital/healthcare staff. You assert they 
are only for wear in the hospital by patients. 

In the affidavit, your client also referred to the submitted advertisements 
which show the pajama pants in six other colors/pattern styles along with 
the one style, Tracy, blue-colored pajama top. Your client stated that the gar- 
ments are offered in various printed fabric and other colors for easy coordi- 
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nation with other gowns. According to your client, scrubs are manufactured 
in a limited range of colors and fabrics selected by medical staff. We find 
that the garments are not scrubs, but we must consider whether they are 
sleepwear within heading 6207, HTSUSA. 

First, CBP has consistently ruled that pajamas are generally two-piece 
garments worn for sleeping. One-piece garments are not classifiable as paja- 
mas. Sleep shorts and sleep pants used for sleeping fall into a residual provi- 
sion within heading 6207, HTSUS, for similar articles. In determining the 
classification of the subject garments, CBP usually considers the factors dis- 
cussed in two decisions of the Court of International Trade. In Mast Indus- 
tries, Inc. v United States, 9 CIT 549, 552 (1985), affd 786 F.2d 1144 (CAFC, 
April 1, 1986), the court dealt with the classification of a garment claimed to 
be sleepwear and cited Webster’s Third New International Dictionary which 
defined “nightclothes” as “garments to be worn to bed.” In Mast, the court 
ruled that the garments at issue were designed, manufactured, and mar- 
keted as nightwear and were chiefly used as nightwear. Similarly, in St. Eve 
International, Inc. v. United States, 11 CIT 224 (1987), the court ruled that 
the garments at issue were designed, manufactured, and advertised as 
sleepwear and were chiefly used as sleepwear. In the case of International 
Home Textile, Inc. v. United States, 21 CIT 280, March 18, 1997, the court 
addressed the issue of whether certain men’s garments were properly classi- 
fied under the provision for cotton pants, shorts and tops or as sleepwear 
under the HTSUSA. The court held that in order to be classified as 
sleepwear, the loungewear items at issue must share that essential charac- 
ter of being for a “private activity”, e.g., sleeping. The court also stated that 
garments classified as sleepwear would be inappropriate for use at “informal 
social occasions in and around the home, and for other individual, non- 
private activities in and around the house e.g., watching movies at home 
with guests, barbequing at a backyard gathering, doing outside home and 
yard maintenance work, washing the car, walking the dog, and the like.” 

The merchandise at issue was classified as outerwear or loungewear in 
headings 6203, 6204 or 6205, HTSUS, which provide for, inter alia, men’s 
trousers, women’s shorts, and men’s shirts, respectively. However, upon re- 
view, the merchandise, which is described by you as hospital garments/ 
patient pajamas, is not scrubs. The garments are not worn outside, but in- 
side in a hospital setting by patients who are receiving medical treatment to 
recuperate from illness or injury. 

In sum, the merchandise is designed for exclusive use by patients while 
staying in the hospital. Although the subject garments may be worn inside 
for social activity, it is our view that any use, other than use during a hospi- 
tal stay while recuperating, would be a fugitive use. See Hampco Apparel, 
Inc. v. United States, 12 CIT 92 (1988)'. Thus, it is our determination that 
the garments should be reclassified as sleepwear in heading 6207, which 
provides for, inter alia, pajamas and similar articles. 








1fn Hampco, the Court of International Trade stated: “The fact that a garment could 
have a fugitive use or uses does not take it out of the classification of its original and pri- 
mary use. The primary design, construction, and function of an article will be determinative 
of classification, whether or not there is an incidental or subordinate function.” 
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HOLDING: 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 
days after its publication in the CUSTOMS BULLETIN. 

NY J83809, dated May 21, 2003, is hereby modified. If the tops and bot- 
toms are imported separately (or have no matching component in a ship- 
ment), they are classifiable as other sleepwear in subheading 6207.91.3010, 
HTSUSA, which provides for “Men’s or boys’ singlets and other undershirts, 
underpants, briefs, nightshirts, pajamas, bathrobes, dressing gowns and 
similar articles: Other: Of cotton: Other: Sleepwear,” dutiable under the gen- 
eral column one rate of 6.1 percent ad valorem, quota category number 351. 
If the tops and bottoms are imported in shipments containing equal num- 
bers of matching tops and bottoms, they are classifiable as other men’s paja- 
mas in subheading 6207.21.0030, HTSUSA, dutiable under the general col- 
umn one rate of 8.9 percent ad valorem, quota category number 351. 

The designated textile and apparel category may be subdivided into parts. 
If so, the visa and quota requirements applicable to the subject merchandise 
may be affected. Since part categories are the result of international bi- 
lateral agreements which are subject to frequent renegotiations and 
changes, to obtain the most current information available, we suggest you 
check on behalf of your client, close to the time of shipment, the Textile Sta- 
tus Report for Absolute Quotas, previously available on the Customs Elec- 
tronic Bulletin Board (CEBB), which is now available on the CBP website at 
www.cbp.gov. 

Due to the changeable nature of the statistical annotation (the ninth and 
tenth digits of the classification) and the restraint (quota/visa) categories, 
you should check on behalf of your client the local CPB office prior to impor- 
tation of this merchandise to determine the current status of any import re- 
straints or requirements. 


Gail A. Hamill for MyLEs B. HARMON, 
Director, 
Commercial Rulings Division. 


a en ERR eam — 


19 CFR PART 177 


PROPOSED MODIFICATION OF RULING LETTER AND REVO- 
CATION OF TREATMENT RELATING TO CLASSIFICATION 
OF A FEATHER “DUSTER” TICKLER 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


ACTION: Notice of proposed modification of a ruling letter and re- 
vocation of treatment relating to tariff classification of a feather 
“duster” tickler. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
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interested parties that Customs intends to modify a ruling letter 
pertaining to the tariff classification, under the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA), of a feather 
“duster” tickler and to revoke any treatment previously accorded by 
the Bureau of Customs and Border Protection (“CBP”) to substan- 
tially identical transactions. Comments are invited on the correct- 
ness of the proposed action. 


DATE: Comments must be received on or before October 29, 2004. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs and Border Protection, Office of Regula- 
tions and Rulings, Attention: Regulations Branch, 1300 Pennsylva- 
nia Avenue, N.W., Washington, D.C. 20229. Submitted comments 
may be inspected at U.S. Customs and Border Protection, 799 9th 
Street, NW, Washington, D.C., during regular business hours. Ar- 
rangements to inspect submitted comments should be made in ad- 
vance by calling Mr. Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Keith Rudich, 
General Classification Branch, (202) 572-8782. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” These 
concepts are premised on the idea that in order to maximize volun- 
tary compliance with CBP laws and regulations, the trade commu- 
nity needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the law imposes a greater obligation on CBP to 
provide the public with improved information concerning the trade 
community’s responsibilities and rights under the CBP and related 
laws. In addition, both the trade and CBP share responsibility in 
carrying out import requirements. For example, under section 484 of 
the Tariff Act of 1930, as amended, (19 U.S.C. § 1484) the importer 
of record is responsible for using reasonable care to enter, classify 
and value imported merchandise, and provide any other information 
necessary to enable CBP to properly assess duties, collect accurate 
statistics and determine whether any other applicable legal require- 
ment is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
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interested parties that CBP intends to modify a ruling letter pertain- 
ing to the tariff classification of a feather “duster” tickler. Although 
in this notice CBP is specifically referring to one ruling, NY J89913, 
this notice covers any rulings on this merchandise which may exist 
but have not been specifically identified. CBP has undertaken rea- 
sonable efforts to search existing data bases for rulings in addition to 
the one identified. No further rulings have been found. Any party 
who has received an interpretive ruling or decision (i.e., ruling letter, 
internal advice memorandum or decision or protest review decision) 
on the merchandise subject to this notice, should advise CBP during 
this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, Customs 
intends to revoke any treatment previously accorded by CBP to sub- 
stantially identical transactions. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued to 
a third party, CBP personnel applying a ruling of a third party to im- 
portations of the same or similar merchandise, or the importer’s or 
CBP’s previous interpretation of the Harmonized Tariff Schedule of 
the United States Annotated (HTSUSA). Any person involved in sub- 
stantially identical transactions should advise CBP during this no- 
tice period. An importer’s failure to advise CBP of substantially iden- 
tical transactions or of a specific ruling not identified in this notice, 
may raise issues of reasonable care on the part of the importer or 
their agents for importations of merchandise subsequent to the effec- 
tive date of the final notice of this proposed action. 

In NY J89913, dated November 19, 2003, set forth as “Attachment 
A” to this document, CBP found that a feather “duster” tickler was 
classified in subheading 9603.90.4000, HTSUSA, as a “feather 
duster.” 

CBP has reviewed the matter and determined that the correct 
classification of the feather “duster” tickler is in subheading 
6701.00.3000, HTSUSA, which provides for skins and other parts of 
birds with their feathers or down, feathers, parts of feathers, down 
and articles thereof (other than goods of heading 0505 and worked 
quills and scrapes); articles of feathers or down. 

Pursuant to 19 U.S.C. 1625(c)(1), CBP intends to modify NY 
J89913, and any other ruling not specifically identified, to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in proposed Headquarters Ruling Letter (HQ) 967294, as set 
forth in “Attachment B” to this document. Additionally, pursuant to 
19 U.S.C. 1625(c)(2), CBP intends to revoke any treatment previ- 
ously accorded by CBP to substantially identical transactions. Before 
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taking this action, consideration will be given to any written com- 
ments timely received. 


Dated: September 14, 2004 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachments 
REL TRIO oe 
[ATTACHMENT Aj} 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY J89913 
November 19, 2003 
CLA-2-—42:RR:NC:3:341 J89913 
CATEGORY: Classification 
TARIFF NO.: 4202.92.9026, 3926.90.9880, 
6307.90.9889, 9603.90.4000, 7009.92.1000 
Mr. TED YOUNGS 
Oro DESIGN 
503 W. Mt. Pleasant Ave. 
Philadelphia, PA 19119 


RE: The tariff classification of an incomplete “sensual” travel kit from 
China 


DEAR MR. YOUNGS: 

In your letter dated October 11th, 2003 you requested a classification rul- 
ing. 

The submitted sample is identified as a “sensual” travel kit. You have indi- 
cated that it will be a product of China. As presented for a Ruling decision, 
the kit includes a fitted carrying case containing a lycra or jersey eye mask, 
feather duster/tickler with plastic handle, a folding cased mirror of glass and 
a “cock ring” of silicone plastics. The carrying case is also designed to accom- 
modate other unidentified articles and it is assumed those articles will be 
assembled within the kit subsequent to import. The carrying case is 
made-up of thermo molded EVA plastic and is wholly covered on the exterior 
with man-made fiber textile materials. 

The applicable subheading for the fitted carrying case will be 
4202.92.9026, Harmonized Tariff Schedule of the United States (HTS), 
which provides, in part, for other containers or cases, with outer surface of a 
sheeting of plastic or of textile materials, with outer surface of textile mate- 
rials, other, of man-made fibers. The duty rate will be 17.8 percent ad valo- 
rem. 

The applicable subheading for “cock ring” will be 3926.90.9880, HTS, 
which provides for articles of plastic, other .The duty rate will be 5.3 percent 
percent ad valorem. 
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The applicable subheading for the eye mask will be 6307.90.9889, HTS, 
which provides for other made up textile articles, other. The duty rate will 
be 7 percent ad valorem. 

The applicable subheading for the feather duster/tickler with plastic 
handle will be 9603.90.4000, HTS, which provides for feather dusters. The 
rate of duty will be Free. 

The applicable subheading for the folding pocket mirror with aluminum 
frame will be 7009.92.1000, HTS, which provides for glass mirrors, whether 
or not framed, including rear-view mirrors: framed: not over 929 cm2 in re- 
flecting area. The rate of duty will be 7.8 percent ad valorem. 

Goods classified in tariff number 4202.92.9026 fall within textile category 
designation 670. Based upon international textile trade agreements prod- 
ucts of China are not currently subject to quota and the requirement of a 
visa. 

The designated textile and apparel categories and their quota and visa 
status are the result of international agreements that are subject to fre- 
quent renegotiations and changes. To obtain the most current information, 
we suggest that you check, close to the time of shipment, the Textile Status 
Report for Absolute Quotas, which is available at our Web site at ww- 
w.cbp.gov. In addition, the designated textile and apparel categories may be 
subdivided into parts. If so, visa and quota requirements applicable to the 
subject merchandise may be affected and should also be verified at the time 
of shipment. 

This ruling is being issued under the provisions of Part 177 of the Cus- 


toms Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Kevin Gorman at 646-733-3041. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACTHMENT B} 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 967294 
CLA-2 RR:CR:GC 967294 KBR 
CATEGORY: Classification 
TARIFF NO.: 6701.00.3000 
TED YOUNGS 
Oro DESIGN 
503 W. Mt. Pleasant Ave. 
Philadelphia, PA 19119 


RE: Modification of NY J89913; Feather “Duster” Tickler 


DEAR MR. YOUNGS: 

This is in reference to New York Ruling Letter (NY) J89913, issued to you 
by the Customs and Border Protection (“CBP”), National Commodity Spe- 
cialist Division, New York, on November 19, 2003. That ruling concerned the 
classification of a sensual travel kit under the Harmonized Tariff Schedule 
of the United States Annotated (HTSUSA). In NY J89913, we determined 
that the sensual travel kit was not a set and, therefore, the components 
must be classified individually. One component, a feather “duster” tickler 
was classified as a “feather duster”. We have reviewed NY J89913 and de- 
termined that the classification provided for the feather “duster” tickler is 
incorrect. 


FACTS: 

NY J89913, concerned an incomplete sensual travel kit which included a 
feather “duster” tickler. The feather “duster” tickler was classified in sub- 
heading 9603.90.4000, HTSUSA, as a feather duster. We have reviewed that 
ruling and determined that the classification of the feather “duster” tickler 
is incorrect. This ruling sets forth the correct classification for the feather 
“duster” tickler. 


ISSUES: 
What is the correct classification of the feather “duster” tickler? 


LAW AND ANALYSIS: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA) in accordance with the General Rules of 
Interpretation (GRIs). Under GRI 1, merchandise is classifiable according to 
the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified on the basis 
of GRI 1, and if the headings and legal notes do not otherwise require, the 
remaining GRIs may then be applied. 

In interpreting the headings and subheadings, CBP looks to the Harmo- 
nized Commodity Description and Coding System Explanatory Notes (EN). 
Although not legally binding, they provide a commentary on the scope of 
each heading of the HTSUSA. It is CBP’s practice to follow, whenever pos- 
sible, the terms of the ENs when interpreting the HTSUSA. See T.D. 89-80, 
54 Fed. Reg. 35127, 35128 (August 23, 1989). 
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The HTSUSA provisions under consideration are as follows: 


6701 Skins and other parts of birds with their feathers or 
down, feathers, parts of feathers, down and articles 
thereof (other than goods of heading 0505 and worked 
quills and scrapes): 


6701.00.3000 Articles of feathers or down 


9603 Brooms, brushes (including brushes constituting parts of 
machines, appliances or vehicles), hand-operated me- 
chanical floor sweepers, not motorized, mops and feather 
dusters; prepared knots and tufts for broom or brush 
making; paint pads and rollers; squeegees (other than 
roller squeegees): 


* * * * 


9603.90 Other: 
9603.90.4000 Feather dusters 


At issue is the classification of the feather “duster” tickler in an incom- 
plete sensual travel kit. NY J89913 classified the article as a “feather 
duster” in subheading 9603.90.4000, HTSUSA. However, EN 96.03 (D) de- 
scribes “Feather dusters” as consisting “of a bundle of feathers mounted on a 
handle and are used for dusting furniture, shelves, shop windows, etc.” The 
instant feather article is not used for “dusting”. The instant feather article is 


used to “tickle” the body. Therefore, because the EN includes only articles 
used for cleaning purposes, we find that subheading 9603.90.4000, 
HTSUSA, is not appropriate. The feather tickler is more properly classified 
in subheading 6701.00.3000, HTSUSA, as an article of feathers or down. 


HOLDING: 

In accordance with the above discussion, the feather “duster” tickler is 
classified under subheading 6701.00.3000, HTSUSA, as skins and other 
parts of birds with their feathers or down, feathers, parts of feathers, down 
and articles thereof (other than goods of heading 0505 and worked quills 
and scrapes); articles of feathers or down. The 2004 column one, general 
rate of duty is 4.7% ad valorum. Duty rates are provided for your con- 
venience and are subject to change. The text of the most recent HTSUS and 
the accompanying duty rates are provided on the World Wide Web at 
www.usitc.gov. 

EFFECT ON OTHER RULINGS: 

NY J89913 dated November 19, 2003, is modified as to the classification 

under the HTSUSA of the feather “duster” tickler. 


MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 
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MODIFICATION OF CLASSIFICATION LETTER AND REVO- 
CATION OF TREATMENT RELATING TO CLASSIFICA- 
TION OF NONELECTRIC, METAL BICYCLE BELLS 


AGENCY: Bureau of Customs and Border Protection, Dept. of 
Homeland Security 


ACTION: Notice of modification of one ruling letter and revocation 
of treatment relating to the classification of certain non-electric, 
metal bicycle bells. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs and Border Protection (CBP) is 
modifying one ruling letter relating to the classification of certain 
non-electric, metal bicycle bells under the Harmonized Tariff Sched- 
ule of the United States Annotated (HTSUSA). Similarly, CBP is re- 
voking any treatment previously accorded by it to substantially iden- 
tical merchandise. Notice of the proposed action was published on 
July 21, 2004 in the CUSTOMS BULLETIN in Volume 38, Number 
30. No comments were received in response to this notice. 


EFFECTIVE DATE: This action is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after No- 
vember 28, 2004. 


FOR FURTHER INFORMATION CONTACT: Teresa Frazier, 
Textiles Branch, at (202) 572-8821. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” These 
concepts are premised on the idea that in order to maximize volun- 
tary compliance with Customs laws and regulations, the trade com- 
munity needs to be clearly and completely informed of its legal obli- 
gations. Accordingly, the law imposes a greater obligation on CBP to 
provide the public with improved information concerning the trade 
community’s responsibilities and rights under Customs and related 
laws. In addition, both the trade and CBP share responsibility in 
carrying out import requirements. For example, under section 484 of 
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the Tariff Act of 1930, as amended (19 U.S.C. 1484), the importer of 
record is responsible for using reasonable care to enter, classify and 
value imported merchandise, and provide any other information nec- 
essary to enable CBP to properly assess duties, collect accurate sta- 
tistics and determine whether any other applicable legal require- 
ment is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, notice proposing 
to modify New York Ruling Letter (NY) [189597 dated January 13, 
2003, and to revoke any treatment accorded to substantially identi- 
cal merchandise was published in the July 21, 2004 CUSTOMS 
BULLETIN, Volume 38, Number 30. No comments were received in 
response to this notice. 

As stated in the notice of proposed revocation, this notice covers 
any rulings on this merchandise which may exist but have not been 
specifically identified. CBP has undertaken reasonable efforts to 
search existing databases for rulings in addition to the one identi- 
fied. No further rulings have been found. Any party who has received 
an interpretive ruling or decision (i.e., ruling letter, internal advice 
memorandum or decision or protest review decision) on the mer- 
chandise subject to this notice, should have advised CBP during this 
notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625 (c)(2)), as amended by section 623 of Title VI, Customs 
and Border Protection is revoking any treatment previously ac- 
corded by CBP to substantially identical merchandise. This treat- 
ment may, among other reasons, be the result of the importer’s reli- 
ance on a ruling issued to a third party, CBP’s personnel applying a 
ruling of a third party to importations of the same or similar mer- 
chandise, or the importer’s or CBP’s previous interpretation of the 
HTSUSA. Any person involved with substantially identical mer- 
chandise should have advised CBP during this notice period. An im- 
porter’s failure to advise CBP of substantially identical merchandise 
or of a specific ruling not identified in this notice, may raise issues of 
reasonable care on the part of the importer or its agents for importa- 
tions of merchandise subsequent to the effective date of the final de- 
cision on this notice. 

Pursuant to 19 U.S.C. 1625(c)(1), CBP is modifying NY 189597 and 
any other rulings not specifically identified to reflect the proper clas- 
sification of the merchandise pursuant to the analysis set forth in 
HQ 967097. HQ 967097 is set forth as an attachment to this docu- 
ment. Additionally, pursuant to 19 U.S.C. 1625(c)(2), CBP is revok- 
ing any treatment previously accorded by CBP to substantially iden- 
tical transactions. In accordance with 19 U.S.C. 1625(c), this ruling 
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will become effective 60 days after publication in the CUSTOMS 
BULLETIN. 


DATED: September 13, 2004 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachment 
(+: na NRE GRR a 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 967097 
September 13, 2004 
CLA-2 RR:CR:TE 967097 TMF 
CATEGORY: Classification 
TARIFF NO.: 8306.10.0000 
Ms. CARI GREGO, CUSTOMS COMPLIANCE MANAGER 
DOLLAR TREE STORES, INC. 
500 Volvo Parkway 
Chesapeake, Virginia 23320 


RE: Modification of New York Ruling Letter (NY) 189597, dated January 13, 
2003 concerning the classification of bicycle bells from China 


DEAR MS. GREGO, 

Pursuant to your request dated December 17, 2002 for a binding tariff 
classification ruling, Customs and Border Protection (formerly U. S. Cus- 
toms Service) issued New York Ruling Letter (NY) 189597, dated January 
13, 2003, which classified certain bicycle bells. This ruling classified the 
merchandise in subheading 8714.99.8000, Harmonized Tariff Schedule of 
the United States Annotated, which provides for “Parts and accessories of 
vehicles of headings 8711 to 8713: Other: Other: Other.” 

Upon review, the Bureau of Customs and Border Protection (CBP) has de- 
termined that the merchandise was erroneously classified. This ruling letter 
sets forth the correct classification determination. 

Pursuant to section 625(c), Tariff Act of 1930, as amended by section 623 
of Title VI (Customs Modernization) of the North American Free Trade 
Agreement Implementation Act, Pub.L. 103-182, 107 Stat. 2057, 2186 
(1993) notice of the proposed revocation of NY 189597 was published on July 
21, 2004, in Vol. 38, No. 30 of the CUSTOMS BULLETIN. No comments 
were received in response to this notice. 

FACTS: 

NY 189597 dated January 13, 2003 describes three bicycle accessories 
(SKU 803552): Bell, Streamers, Mirror, and Spoke Decorations. The bell, 
which is the subject of this ruling, is taken directly from the ruling and 
reads as follows: 


You state in your narrative that all of the bicycle accessories are made 
of molded plastic in elaborate colors. The bell has a base metal housing 
and operates by twisting the top portion to produce the ring . . . The re- 
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tail package will contain two... [items...and that the] samples pro- 
vided are not packaged for retail sale because mock artwork is not avail- 
able and does not contain appropriate country. 


ISSUE: 
What is the correct classification of the bicycle bell within the Harmonized 
Tariff Schedules of the United States Annotated? 


LAW AND ANALYSIS: 

Classification of goods under the HTSUSA is governed by the General 
Rules of Interpretation (GRI). GRI 1 provides that classification shall be de- 
termined according to the terms of the headings of the tariff schedule and 
any relative section or chapter notes. In the event that the goods cannot be 
classified solely on the basis of GRI 1, and if the headings and legal notes do 
not otherwise require, the remaining GRI may then be applied. The Harmo- 
nized Commodity Description and Coding System Explanatory Notes (EN), 
constitute the official interpretation at the international level. While neither 
legally binding nor dispositive, the EN provide a commentary on the scope of 
each heading of the HTSUSA and are generally indicative of the proper in- 
terpretation of the headings. 

CBP originally classified the bicycle bells in subheading 8714.99.8000, 
which provides in pertinent part for other parts and accessories of vehicles 
of heading 8711 to 8713. We note that Explanatory Note 87.14 states the fol- 
lowing: 

This heading covers parts and accessories of a kind used with ...non- 
motorised cycles, provided the parts and accessories fulfill both the follow- 
ing conditions: 


i. They must be identifiable as being suitable for use or principally 
with the above-mentioned vehicles; 


ii. They must not be excluded [emphasis added] by the provisions of 
the Notes to Section XVII (see the corresponding General Explana- 
tory Note). 


In your original narrative to CBP, you indicated that the subject bells are bi- 
cycle accessories that are not packaged for retail sale. We refer to Note 2, 
Section XVII, which states: 


The expressions “parts” and “parts and accessories” do not apply to the 
following articles, whether or not they are identifiable as for the goods 
of this Section: 


(d) Articles of heading 83.06. 


Although you provided a narrative about the merchandise, you did not 
provide evidence (i.e., any evidence of retail packaging) of the bell’s exclusive 
use for bicycles. Rather, you simply stated that the bell is a bicycle accessory. 
Heading 8306, HTSUSA, provides, in pertinent part, for non-electric, base 
metal bells, gongs and the like. Note A to EN 83.06, states: 


This group covers non-electric bells and gongs of base metal... 
[including] . . . bells for bicycles... . 


As the subject bells are parts and accessories, we find that Note 2, Section 
XVII precludes the goods from classification within heading 8714, HTSUSA. 

In this instance, you indicated in your original submission that the subject 
bells are non-electric, base metal housing bicycle accessories that operate by 
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twisting the top portion to produce a ring sound. Therefore, the bells are 
classifiable within heading 8306, HTSUSA, specifically subheading 
8306.10.0000, HTSUSA, which provides, eo nomine for bells, gongs and the 
like. 


HOLDING: 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 
days after its publication in the CUSTOMS BULLETIN. 

NY 1I89597, dated January 13, 2003, is hereby modified. Based on the fore- 
going, pursuant to GRI 1, the subject bells are classifiable in subheading 
8306.10.0000, HTSUSA, which provides “bells, gongs and the like, nonelec- 
tric, of base metal; . . . bells, gongs and the like, and parts thereof,” dutiable 
at the column one general rate of 5.8 percent ad valorem. 

Acopy of this ruling letter should be attached to the entry documents filed 
at the time this merchandise is entered. If the documents have been filed 
without a copy, this ruling should be brought to the attention of the Customs 
officer handling the transaction. 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 
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OPINION 
RIDGWAY, Judge: 


In this consolidated action, the U.S. Department of Commerce 
(“Commerce”) is taking flak from both sides. Both the domestic par- 
ties (hereinafter collectively “AL Tech”)' and two Italian producers 


1The domestic parties — AL Tech Specialty Steel Corp., Carpenter Technology Corp., Re- 
public Engineered Steels, Talley Metals Technology, Inc., and the United Steelworkers of 
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and exporters of stainless steel wire rod are contesting various as- 
pects of the agency’s Final Determination which found that the Gov- 
ernment of Italy, the Province of Bolzano, and the European Union 
(“EU”) provided countervailable subsidies to the two Italian produc- 
ers — Acciaierie Valbruna S.r.l. (“Valbruna”) and Acciaierie di 
Bolzano S.p.A. (“Bolzano”) (hereinafter collectively “Valbruna/ 
Bolzano”),” and which resulted in the imposition of a countervailing 
duty order.* See Certain Stainless Steel Wire Rod from Italy, 63 Fed. 
Reg. 40,474 (Dep’t Commerce July 29, 1998) (“Final Determination”); 
Stainless Steel Wire Rod from Italy, 63 Fed. Reg. 49,334 (Dep’t Com- 
merce Sept.15, 1998) (countervailing duty order). 

Predictably, AL Tech challenges the subsidy rate in the 
countervailing duty order as too low, while Valbruna/Bolzano chal- 
lenges it as too high. Indeed, Valbruna/Bolzano observes that — un- 
der U.S. law — Commerce can make an affirmative determination in 
a countervailing duty case (and issue a countervailing duty order) 
only if the aggregate net countervailable subsidy equals or exceeds 
one percent ad valorem. In this case, Commerce identified 10 types 
of government action considered to confer “subsidies,” then summed 
up the asserted benefits of those actions and calculated a subsidy 
rate of 1.28% — a rate only marginally above the statutory “de 
minimis” one percent threshold.* 

Valbruna/Bolzano emphasizes that it here challenges Commerce’s 


determinations as to six of the 10 alleged subsidies — and that its 
success in even a single one of those six challenges” may shave off 


America, AFL-CIO/CLC — are Plaintiffs in the first of the two consolidated actions, as well 
as Defendant-Intervenors in the second. 


2Valbruna and Bolzano are Defendant-Intervenors in the first of the two consolidated ac- 
tions, as well as Plaintiffs in the second. 

3 Commerce may impose countervailing duties where it determines that a government or 
public entity within a country is providing a countervailable subsidy (i.e., a financial contri- 
bution that confers a benefit on the recipient), which may take the form of, inter alia, 
grants, loans, goods or services, as well as less tangible forms (such as the foregoing of rev- 
enue — e.g. rent or taxes — that would otherwise be due. 19 U.S.C. §§ 1671(a), 1677(5). In 
order for a subsidy to be countervailable it must be “specific” — that is, it must not be gen- 
erally available. A subsidy may be deemed specific if its availability is limited to, for ex- 
ample, certain enterprises, certain industries, or certain geographical regions. 19 U.S.C. 
§ 1677(5A). Where the availability of a subsidy is limited expressly by legislation or by the 
subsidy-granting authority, the subsidy may be considered specific as a matter of law (de 
jure). Where, for example, the actual number of recipients is limited, or where a particular 
enterprise or industry is a predominant user of a subsidy, the subsidy may be considered 
specific as a matter of fact (de facto). 19 U.S.C. § 1677 (5A)(D). 


4That figure stands in stark contrast to the subsidy rate of 22.2% calculated by Com- 
merce for the third Italian steel producer under investigation, Cogne Accai Speciali. See Fi- 
nal Determination, 63 Fed. Reg. at 40,503. See also 63 Fed. Reg. at 49,334 (countervailing 
duty order). 


5 ach of Valbruna/Bolzano’s six challenges concerns a different subsidy rate: (1) lease 
for less than adequate remuneration (0.16%); (2) two-year rent abatement (0.38%); (3) Law 
25/81 grants to Bolzano (0.28%); (4) Law 193/84 capacity reduction payments to Falck 
(0.04%); (5) Law 193/84 capacity reduction payments to Valbruna (0.10%); and (6) European 
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enough so that the subsidy rate falls below the de minimis thresh- 
old, and the countervailing duty order would be, in essence, void ab 
initio.® 

/albruna/Bolzano further asserts that this case is not only an easy 
case (in the sense that Valbruna/Bolzano need prevail on only a bare 
handful of its many arguments to achieve all the relief that it seeks), 
but that it is a rare case as well — because, according to Valbruna/ 
Bolzano, neither the Italian Government nor the Province of Bolzano 
provided significant benefits that directly affected Valbruna/ 
Bolzano’s exports of stainless steel wire rod. Instead, “most of the 
subsidies found to exist (0.86 percent of the total 1.28 percent) re- 
lated either to benefits provided to a previous owner of Bolzano,’ or 


Social Fund (0.05%). Thus, Valbruna/Bolzano’s success on as few as one of its challenges 
(e.g., the two-year rent abatement subsidy or the unrounded calculations with the Law 
25/81 grants subsidy), or on various combinations of its challenges, could drop the subsidy 
rate below the one percent de minimis threshold. See Memorandum of Points and Authori- 
ties in Support of Valbruna/Bolzano’s Motion for Judgment on the Agency Record 
(“Valbruna Brief”) at 3; Reply of Plaintiffs/Defendant-Intervenors Valbruna/Bolzano in Sup- 
port of Their Motion for Judgment on the Agency Record Pursuant to Rule 56.2 (“Valbruna 
Reply Brief”) at 1, 36-37 (explaining that the unrounded total subsidy is 1.263801% and 
that the unrounded portion of the total subsidy attributed to Law 25/81 grants is 
0.275512%, and noting that a finding in Valbruna/Bolzano’s favor on the Law 25/81 issue 
alone would make the subsidy de minimis). 


6 Indeed, Commerce recently published notice of its revocation of the countervailing duty 
order at issue, effective retroactively to September 15, 2003, based on the agency’s determi- 
nation that revocation of the order is not “likely to lead to continuation or recurrence of a 
countervailable subsidy” — i.e., that any future “net countervailable subsidy likely to pre- 
vail is de minimis.” See Stainless Steel Wire Rod from Italy, 69 Fed. Reg. 40,354 (Dep’t Com- 
merce July 2, 2004). However, Commerce’s recent action does not moot this case. 

Entries of the subject merchandise from Valbruna/Bolzano were subject to Commerce’s 
countervailing duty order and the 1.28% countervailing duty deposit from the publication 
date of the agency’s affirmative Preliminary Determination until October 15, 2002 (when 
Commerce calculated the countervailing duty rate to be de minimis). See Stainless Steel 
Wire Rod from Italy, 67 Fed. Reg. 63,619 (Dep’t Commerce Oct. 15, 2002). Thus, at issue in 
this action is the rate at which countervailing duties are to be finally assessed on those en- 
tries of merchandise for which Valbruna/Bolzano was required to deposit duties. Valbruna/ 
Bolzano here asserts that, because any subsidy was de minimis, that rate should be zero, 
and that it is therefore entitled to recover its deposits on those entries (with interest). 


‘One of Valbruna/Bolzano’s arguments challenging Commerce’s determinations on assis- 
tance provided under Laws 25/81 and 193/84 is not presently before the Court. That argu- 
ment concerns Commerce’s finding that certain subsidies to Falck and Bolzano passed 
through to Valbruna/Bolzano when Valbruna purchased Bolzano from Falck. Specifically, 
Valbruna/Bolzano contends that Commerce erred by applying its methodology for privatiza- 
tion transactions (i.e., sales of public entities to private entities) to the purchase of a private 
company (Bolzano) by a private entity (Valbruna) from another private entity (Falck). That 
privatization/change-in-ownership subsidy pass-through issue has been previously re- 
manded to Commerce, and — at the request of all parties — is presently stayed. 

Commerce decided the subsidy pass-through issue in this case under its old “gamma” 
methodology, now discredited. Since that time, in response to rulings by the U.S. Court of 
Appeals for the Federal Circuit and the World Trade Organization, Commerce has changed 
its methodology several times. See Notice of Final Modification of Agency Practice Under 
Section 123 of the Uruguay Round Agreements Act, 68 Fed. Reg. 37,125 (Dep't Commerce 
June 23, 2003). However, Commerce has not yet re-analyzed the subsidy pass-through issue 
in this case. If Valbruna/Bolzano prevails on other arguments it has raised in this action, 
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to a real estate agreement through which Valbruna leased the land 
and buildings associated with the industrial facilities from the Prov- 
ince of Bolzano.” See Valbruna Brief at 4; see also id. at 9 (“most of 
the 1.28 percent... related to two commercial transactions not di- 
rectly related to the production or sale of Italian stainless steel wire 
rod”). 

Like Valbruna/Bolzano, AL Tech too disputes various aspects of 
Commerce’s determination concerning the adequacy of Valbruna’s 
rent under its lease with the Province of Bolzano. But, unlike 
Valbruna/Bolzano, AL Tech contends that the overall calculated sub- 
sidy rate should be higher number. AL Tech otherwise mounts a vig- 
orous defense of Commerce’s Final Determination. For its part, the 
Government maintains that both parties’ challenges are lacking in 
merit, and that Commerce’s Final Determination should be sus- 
tained in all respects. 

Jurisdiction is predicated on 28 U.S.C. § 1581(c) (1994).° In a mat- 
ter such as this, Commerce’s determination must be sustained, ex- 
cept to the extent that it is “unsupported by substantial evidence on 
the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B). 

Pending before the Court are two motions for judgment on the 
agency record, filed by AL Tech and Valbruna/Bolzano, respectively. 
For the reasons set forth below, AL Tech’s motion is denied, 
Valbruna/Bolzano’s motion is granted, and this action is remanded to 
Commerce for further proceedings consistent with this opinion.® 


I. Background 


The picturesque northern-most region of Italy — the Province of 
Bolzano — provides the backdrop for the three interrelated commer- 
cial transactions and the three government programs that underlie 
this action. 

Most of the 1.28% subsidy rate calculated by Commerce relates to 
the three interrelated commercial transactions involving the produc- 
tion facilities of Acciaierie di Bolzano S.p.A. (“Bolzano”) — a manu- 
facturer of stainless steel wire rod which was until 1995 a virtually 
wholly-owned subsidiary of Falck (a private corporate group that 
historically had holdings in steel, real estate, environmental tech- 
nologies, and other sectors). See Prop. Doc. No. 6 at 8; Prop. Doc. No. 


the level of subsidy may fall below the statutory de minimis level, obviating the need for 
Commerce to re-analyze the pass-through issue here using a revised methodology. 

8 All statutory citations are to the 1994 version of the U.S. Code. However, the pertinent 
text of the cited provisions remained the same at all times relevant herein. 

9However, a decision on Valbruna/Bolzano’s challenge to Commerce’s pass-through 


methodology is expressly reserved. As explained in note 7 above, that issue is presently on 
remand to the agency, and the remand is stayed. 
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9, App. F-1; Prop. Doc. No. 9, App. F-3; Prop. Doc. No. 25, App. 9.'° 
Also participating in these transactions were the Province of Bolzano 
and Acciaierie di Valbruna (“Valbruna”), another steel manufacturer. 
See Pub. Doc. No. 98 at 4. 

Over a period of years Falck, Bolzano, and Valbruna received fi- 
nancial assistance under several programs funded by the European 
Union, the Government of Italy, and the Province of Bolzano, includ- 
ing (1) Provincial Law 25/81, which provided funds for restructuring; 
(2) Law 193/84, which provided funds for steel-capacity reduction; 
and (3) the European Social Fund, which funded training for work- 
ers at risk of unemployment. See Prop. Doc. No. 9 at 10-11; Pub. 
Doc. No 220 at 5, 9; Pub. Doc. 221 at 6-8. 

In early 1994, Falck informed the Province of its intent to shut 
down Bolzano’s steel-making operations and sell the site on which 
Bolzano was operating (the “Industrial Site”). See Prop. Doc. No. 51 
at 3-5; Pub. Doc. No. 65 at 15-16; Pub. Doc. No. 218 at 5-6. In re- 
cent years, the Province had been acquiring industrial property 
within its borders, as part of an effort to preserve jobs within the re- 
gion. The Province began negotiating with Falck to purchase of the 
land and buildings comprising the Industrial Site. See Pub. Doc. No. 
218 at 5-6. 

The Provincial Cadastral Office undertook an appraisal of the In- 
dustrial Site, including the two separate tracts that made up the In- 
dustrial Site — the Stabilimento Sede and the Stabilimento Erre 
(nominally owned, respectively, by Bolzano and another Falck sub- 
sidiary).* Pub. Doc. No. 218 at 5—7; Cadastral Appraisal, Prop. Doc. 
No. 50, Ex. 6; Prop. Doc. No. 9 at 4. In their appraisal, Cadastral offi- 
cials considered the taxable value of the Industrial Site, and com- 


10 The administrative record in this case consists of two sections, designated “Public” and 
“Proprietary,” respectively. The “Public” section consists of copies of all documents in the 
record of this action, with all confidential information redacted. The “Business Proprietary” 
section consists of complete, unredacted copies of only those documents that include confi- 
dential information. Citations to documents in the “Public” section of the administrative 
record are noted as “Pub. Doc. No.” Citations to documents in the “Proprietary” section are 
noted as “Prop. Doc. No.” All page numbers refer to the original, internal pagination of the 
documents. 


11 As the Government notes, the Provincial Cadastral Office is the official authority re- 
sponsible for the assessment of property within the jurisdiction of the Province. See Defen- 
dant’s Memorandum in Opposition to Plaintiffs’ Motions for Judgment on the Agency 
Record (“Gov't Response Brief”) at 39 & n.9 (“According to Webster’s II, New Riverside Uni- 
versity Dictionary (1988), ‘cadaster’ means ‘A public record, survey, or map of the value, ex- 
tent, and ownership of land as a basis of taxation,’ and lists ‘cadastral’ as the adjectival 
form.”). 

As the official governmental authority responsible for the appraisal of property within 
the jurisdiction, the actions and determinations of the Cadastral Office are subject to ad- 
ministrative checks and balances, including the appeal of its appraisals to the courts. See 
generally Memorandum of Plaintiffs/Defendant-Intervenors Valbruna/Bolzano in Response 
to Brief in Support of Plaintiffs’ Motion for Judgment on the Agency Record Pursuant to 
Rule 56.2 (incorporating replacement pages filed on August 30, 1999) (“Valbruna Response”) 
Brief at 13. 
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pared the prices paid for other large industrial properties in the 
area. The appraisal also accounted for relevant factors such as the 
demolition of existing structures, the need for environmental 
remediation, and the availability of industrial property in the Prov- 
ince. The appraisal expressly disclaimed any consideration of “the 
economic and social importance” of the property. See generally 
Cadastral Appraisal, Prop. Doc. No. 50, Ex. 6 at 4-7; Pub. Doc. No. 
218 at 7. 

As it was negotiating an agreement (the “Site Purchase Agree- 
ment”) to sell the Industrial Site to the Province, Falck interested 
Valbruna in buying Bolzano, Falck’s steelmaking subsidiary. See 
Pub. Doc. No. 218 at 5. Valbruna wanted to increase its steel manu- 
facturing operations and, in late 1994, began negotiations for an 
agreement to purchase Falck’s 99.99% equity holding in Bolzano (the 
“Share Transfer Agreement”). See Prop. Doc. No. 9 at 15-16; Pub. 
Doc. No. 98 at 4. Knowing of Falck’s negotiations with the Province 
for the sale of the Industrial Site, Valbruna conditioned its proposed 
purchase of Bolzano on its ability to lease the Industrial Site from 
the Province. See Prop. Doc. No. 22 at 5. 

Soon after talks between Valbruna and Falck began, Valbruna 
commissioned an independent appraisal of the Industrial Site and 
negotiated an agreement with the Province for the lease of the prop- 
erty (the “Lease Agreement”). Under the Lease Agreement, 
Valbruna’s rent was specified as a percentage of the purchase price 
negotiated under the Site Purchase Agreement between Falck and 
the Province. The Lease Agreement, obligated Valbruna to purchase 
the Industrial Site from Falck for the price in the Site Purchase 
Agreement if the Province did not complete the purchase. In addi- 
tion, the Lease Agreement gave Valbruna the option to buy the In- 
dustrial Site from the Province within the first five years of the lease 
term. See Prop. Dec. No. 9, App. F—3 at Art. 8; Prop. Doc. No. 51 at 
10; Pub. Doc. No. 216 at 11; Prop. Fiche No. 274, Frame 21, Ex. 6. 

Three aspects of the Province’s Lease Agreement with Valbruna 
distinguished it from the Province’s prior leasing experience. See 
Pub. Doc. No. 218 at 7. First, the Province leased the land and build- 
ings to Valbruna; previously, the Province had leased land only. See 
Pub. Doc. No. 218 at 9. Second, the Lease Agreement had a 30-year 
life — the maximum under Italian law — and was the only 30-year 
lease in the Province. See Pub. Doc. No. 218 at 9; Prop. Doc. No. 9, 
App. F-3 at Art. 1. Third, the Province granted Valbruna a two-year 
rent abatement in exchange for Valbruna’s assumption of responsi- 
bility for certain urgent, initial extraordinary maintenance and envi- 
ronmental remediation projects on the buildings located on the In- 
dustrial Site. See Pub. Doc. No. 218 at 7-9; Prop. Doc. No. 9, App. 
F-3 at Art. 2. See Pub. Doc. No. 218 at 9. 

During the summer of 1995, Falck, Valbruna, and the Province 
concluded negotiations and signed the three agreements memorializ- 
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ing the transactions — the Site Purchase Agreement (between Falck 
and the Province), the Share Transfer Agreement (between Falck 
and Valbruna), and the Lease Agreement (between the Province and 
Valbruna). Pub. Doc. No. 218 at 6; Prop. Doc. No. 25, App. 9; Prop. 
Doc. No. 9, App. F—1 and App. F-3. 

All three agreements were subject to conditions. The Site Pur- 
chase Agreement (between Falck and the Province) required the 
Province to deposit its payment for the Industrial Site with the Pro- 
vincial Treasury within five days after that agreement became bind- 
ing on the Province. Prop. Doc. No. 25, App. 9 at Art. 1. Further, the 
Site Purchase Agreement would become binding only with, inter 
alia, a presidential decree of approval. See Prop. Doc. No. 25, App. 9 
at Arts. 1, 9, 12. The Share Transfer Agreement (between Falck and 
Valbruna) was conditioned on Valbruna’s successfully entering a 
lease agreement with the Province for the Industrial Site. See Prop. 
Doc. No. 9, App. F—1 at Art. 3.01. Finally, the Lease Agreement (be- 
tween the Province and Valbruna) required Valbruna to purchase 
the Industrial Site from Falck for the same price agreed to by the 
Province under the Site Purchase Agreement, if the Province did not 
complete the purchase. See Prop. Doc. No. 9, App. F—1 at Art. 5.01; 
Prop. Doc. No. 9, App. F—3; Prop. Doc. No. 51 at 10. 


Il. Analysis 


As discussed in greater detail below, AL Tech alleges that — con- 
trary to Commerce’s findings — the price that the Province paid for 
the Industrial Site under the Site Purchase Agreement was exces- 
sive, and thus conferred a subsidy. And both AL Tech and Valbruna/ 
Bolzano dispute aspects of Commerce’s finding that the rental rate 
fixed in the Lease Agreement is below market and thus conferred a 
subsidy. Specifically, AL Tech maintains that the base (“benchmark”) 
rental rate used by Commerce was too low and, thus, that Com- 
merce’s calculated subsidy rate is too Jow. In contrast, Valbruna/ 
Bolzano contends that the calculated subsidy rate is too high. In- 
deed, Valbruna/Bolzano contends that there was no subsidy. In 
particular, Valbruna/Bolzano faults Commerce because — in evalu- 
ating Valbruna’s rent under the Lease Agreement against market 
rates — the agency refused to take into account depreciation on 
buildings, as well as certain contractual obligations that Valbruna 
assumed under the lease (including responsibility for extraordinary 
maintenance expenses, as well as expenditures for urgent initial ex- 
traordinary maintenance and environmental remediation on the 
Province’s buildings, for which Valbruna received a two-year rent 
abatement). 

Finally, although most of the 1.28% subsidy calculated by Com- 
merce relates to the parties’ commercial transactions, Valbruna/ 
Bolzano also challenges Commerce’s findings that countervailable 
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subsidies were conferred by assistance received under the three gov- 
ernment programs at issue — Law 25/81, Law 193/84, and the Euro- 
pean Social Fund. 

Each of these issues is addressed in turn below. 


A. Commerce’s Determination That The Province’s Purchase 
of the Industrial Site Did Not Confer a Subsidy 


AL Tech first disputes Commerce’s determination that — judged 
against prevailing market conditions — the Province’s purchase of 
the Industrial Site was not for more than adequate remuneration, 
and thus could not have conferred a countervailable subsidy on 
Valbruna/Bolzano. See Final Determination, 63 Fed. Reg. at 40,483- 
84, 40,488-89; 19 U.S.C. § 1677(5)(E) (adequacy of remuneration to 
be judged against market conditions). In essence, AL Tech contends 
that the Province of Bolzano provided a subsidy to Valbruna by over- 
paying Falck for its purchase of the Industrial Site — an overpay- 
ment that, according to AL Tech, was passed on to Valbruna when 
Valbruna purchased the Falck subsidiary, Bolzano. See generally 
Brief in Support of Plaintiffs’ Motion for Judgment on the Agency 
Record Pursuant to Rule 56.2 (“AL Tech Brief”) at 11-25; Reply Brief 
in Support of Domestic Industry’s Motion for Judgment on the 
Agency Record (“AL Tech Reply Brief”) at 6-24. But see Gov’t Re- 
sponse Brief at 34—42; Valbruna Response Brief at 15-31. 

In support of its determination that Falck did not overpay for the 
Industrial Site, Commerce relied on (1) the official Cadastral ap- 
praisal of the Industrial Site, (2) Valbruna’s commitment to purchase 
the Industrial Site at the same price to be paid by Falck if its pur- 
chase of the site was not completed, and (3) an inference that, due to 
certain provisions in its Lease Agreement with the Province, 
Valbruna had “a strong commercial interest” in ensuring that the 
Province did not pay too much for the Industrial Site. 

AL Tech challenges each of the three bases for Commerce's deter- 
mination, to no avail. 


1. The Cadastral Appraisal 


Significantly, AL Tech does not directly attack the accuracy of the 
actual valuation arrived at in the official Cadastral appraisal — the 
first basis cited for Commerce’s determination that the Province did 
not pay too much for the Industrial Site.'” Although AL Tech repeat- 


12AT, Tech repeatedly seeks to minimize Commerce's reliance on the Cadastral ap- 
praisal. See, e.g., AL Tech Brief at 21. For example, AL Tech claims that Commerce’s Final 
Determination “did not place great significance” on the Cadastral appraisal, and that Com- 
merce “conce[ded] that the appraisal . . . provides only marginal support for the conclusion 
that the Province paid adequate remuneration for the Bolzano site.” AL Tech Brief at 21. 

However, as Valbruna/Bolzano correctly notes, Commerce in fact made no such conces- 
sion. Valbruna Response Brief at 20 n.15. Indeed, in its Final Determination, Commerce 
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edly insists that the price paid was too high, nowhere does AL Tech 
affirmatively state what it contends to be the true value of the prop- 
erty. Nor does AL Tech even point to any record evidence to substan- 
tiate its claim that the Cadastral appraisal overstated the value of 
the property. 

Instead, AL Tech seeks to smear the Cadastral Office and to dis- 
parage both its expertise in general and the appraisal it conducted in 
this case. Indeed, AL Tech dismisses the Cadastral appraisal as 
“nothing more than a thinly-veiled effort to cover the Province’s pay- 
ment of a higher than market price to Falck in order to ensure its 
ability to acquire ownership of the Bolzano industrial site as a 
means of maintaining employment in the region.” AL Tech Reply 
Brief at 16—17. AL Tech apparently theorizes that the Cadastral Of- 
fice colluded with Provincial officials who were involved in purchas- 
ing the Industrial Site, so that the appraisal would overstate the 
value of the site and thus discourage other potential buyers. See gen- 
erally AL Tech Brief at 19-21; AL Tech Reply Brief at 7-18. As dis- 
cussed below, however, there is no record evidence of wrongdoing 
whatsoever to support AL Tech’s conspiracy theory — just as there is 
no record evidence to indicate that the Cadastral appraisal is inaccu- 
rate in any way. Gov't Response Brief at 38-39; Valbruna Response 
Brief at 17-23. 

Presumably because it cannot directly challenge the substantive 
accuracy of the Cadastral appraisal, AL Tech instead takes aim at its 
form. AL Tech argues, for example, that the Cadastral appraisal “in- 
cludes only the most basic and elementary analysis” of the Industrial 
Site. AL Tech Reply Brief at 17; see also AL Tech Brief at 20. But the 
document speaks for itself, refuting that claim. In short, the evi- 
dence of record decisively disproves AL Tech’s assertion that, in valu- 
ing the Industrial Site, the Cadastral Office “did little more than 
pick a number out of thin air.” Compare AL Tech Reply Brief at 18 
with Valbruna Response Brief at 18, 20-21. 

The Cadastral appraisal includes substantial detail regarding the 
Industrial Site, including a description of the land and a map of the 
site (in addition to separate maps of each of the two tracts compris- 
ing the site), as well as information and data on matters such as the 
taxable value of the land, and the overall and per-square-meter 
prices paid for similar industrial sites in the Province. In addition, 
the appraisal expressly identifies and accounts for specific factors 
that affected the value of the property (increasing it or decreasing 
it), such as the relative scarcity of industrial property in the province 
and the large size of the Industrial Site, as well as the need to de- 
molish existing structures for any non-steel-producing tenant, and 


cited the Cadastral appraisal first in its discussion of verified facts relied upon in its “ad- 
equate remuneration” determination. Final Determination, 63 Fed. Reg. at 40,489. 
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the need for environmental cleanup. See Pub. Doc. No. 218 at 5-7; 
Cadastral Appraisal, Prop. Doc. No. 50, Ex. 6; Pub. Doc. No. 173 at 
000056-58."* 

Significantly, AL Tech conspicuously fails to specifically identify 
any particular information that is missing from the Cadastral ap- 
praisal'* — with one exception. AL Tech does criticize the appraisal 
because it specifies no precise value for the buildings on the Indus- 
trial Site. See AL Tech Reply Brief at 17. But, in fact, it is clear from 
the record that the buildings had no real value to the Province. Prov- 
ince officials explained that properties with the highest value were 
those clear of structures, and that land encumbered with buildings 
had a lower value. Thus, as Commerce verified, the buildings on the 
Industrial Site were essentially not an asset to be valued, but — 
rather — a liability. See Pub. Doc. No. 218 at 5—7.'° Moreover, 
viewed differently, the Cadastral appraisal did consider the value of 
the buildings: it reflected adjustments for the costs of demolishing 
existing structures and the costs of necessary environmental 


131n the course of conducting its verification, Commerce specifically confirmed much of 
the information in the Cadastral appraisal. See generally Pub. Doc. No. 218 at 5-7; 
Valbruna Response Brief at 18. 

14 AT, Tech attempts to leverage its quarrel with the level of detail in the Cadastral ap- 
praisal into a larger point, in an effort to generally denigrate the Cadastral Office’s exper- 
tise in appraising industrial properties within its jurisdiction. AL Tech asserts that the cali- 
bre of the Cadastral appraisal pales in comparison to other property appraisals in the 
administrative record. However, as discussed above, AL Tech has failed to identify any spe- 
cific information that should have been included in the Cadastral appraisal, but wasn’t — 
whether by reference to other property appraisals in the record, or otherwise. See AL Tech 
Reply Brief at 18; but see Valbruna Response Brief at 18 (noting Commerce’s verification 
that Bolzano Cadastral Office followed standard methodology in conducting appraisals), 22 
(discussing expertise of Bolzano Cadastral Office, as well as significance of an “outside” ap- 
praisal of a property in another region of Italy to which AL Tech points with approval). 

15 AL, Tech elsewhere contends that the Cadastral appraisal does not deserve the weight 
that Commerce gave it, because (according to AL Tech) the appraisal included several sen- 
tences that were not translated, which indicated that the value of the Industrial Site was 
diminished because of title problems. AL Tech Brief at 20. However, the appraisal that AL 
Tech’s brief cites on this point is not the Cadastral appraisal, but — rather — the 
untranslated independent appraisal of the Industrial Site commissioned by Valbruna and 
prepared by architect Dr. Ezio Barberini. (AL Tech does cite to the appendix to its brief as 
well, and the Cadastral appraisal is included there.) 

In any event, it is not enough simply to baldly assert that certain text in a document 
which is not in English has a particular meaning. There is no record support for AL Tech’s 
claimed translation. Nor is AL Tech clear as to the significance of its observation, if true. (It 
is not clear, for example, whether AL Tech is suggesting that certain statements in the ap- 
praisal were deliberately left untranslated, for some assertedly nefarious reason.) 

What is clear is that the Cadastral appraisal expressly stated the basis for its valuation 
(i.e., whether or not the Industrial Site had title problems), and that the basis specified in 
the appraisal was consistent with the state in which the site was to be delivered to the 
Province, pursuant to the Site Purchase Agreement. See Cadastral Appraisal, Prop. Doc. 
No. 50, Ex. 6 (describing basis for valuation); Site Purchase Agreement, Prop. Doc. No. 25, 
App. 9 (requiring that property be delivered in same state as that specified in the ap- 
praisal). 
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cleanup. See Cadastral Appraisal, Prop. Doc. No. 50, Ex. 6; Valbruna 
Response Brief at 6—7, 18. 

Inexplicably, AL Tech also asserts that the appraisal fails to iden- 
tify other industrial properties that the Cadastral Office used for 
comparison. AL Tech Reply Brief at 17. To the contrary, the appraisal 
specifically identifies three major industrial properties that the 
Cadastral Office considered — the Magnesia, Iveco, and Alluminia 
sites. Cadastral Appraisal, Prop. Doc. No. 50, Ex. 6 at 5. See gener- 
ally Valbruna Response Brief at 6—7.'® 

AL Tech next seeks to add insult to injury. After critiquing both 
the form of the Cadastral appraisal and the expertise of the 
Cadastral Office in general, AL Tech attempts to impugn their integ- 
rity as well. However, those arguments also fail. 

AL Tech intimates that the Cadastral appraisal was tainted by a 
conflict of interest, emphasizing that “an arm of the same govern- 
mental entity that was purchasing the site [i.e., the Province] was 
responsible for appraising the site.” AL Tech Brief at 20-21. On its 
face, the appraisal expressly disclaims any political bias in valuing 
the Industrial Site. See Cadastral Appraisal, Prop. Doc. No. 50, Ex. 6 
at 7. But AL Tech discounts that disclaimer as “baseless in the face 
of the clear motivation of the Province to purchase the site to main- 
tain employment within the region.” AL Tech Brief at 20. 

AL Tech’s case on this point is, at best, circumstantial. See gener- 
ally Gov't Response Brief at 38-39. Unsubstantiated suspicions are 
simply insufficient to cast doubt on either the veracity of the 
Cadastral officials or the validity of Commerce’s determination in 
reliance on the Cadastral appraisal. See Consolo v. Fed. Mar. 
Comm’n, 383 U.S. 607, 620 (1966). And AL Tech points to no specific 
evidence to support its conflict of interest claim; nor can it do so. 
There is simply nothing in the record to suggest that — in the words 
of AL Tech — the Province’s “underlying motivations” influenced the 
Cadastral appraisal. See AL Tech Brief at 20. Certainly there is 
nothing to suggest that Commerce harbored any such concerns. 

AL Tech nevertheless pursues this line of argument even further, 
striving to spin an elaborate web of collusion and deceit out of vari- 


16 AT, Tech emphasizes that the appraisal itself notes the difficulty of comparing sites in 
the absence of an active industrial real estate market, as well as the inherent difficulty of 
comparing one site to another. AL Tech Reply Brief at 17-18; Cadastral Appraisal, Prop. 
Doc. No. 50, Ex. 6 at 7. However, the mere fact that something is difficult does not make it 
impossible or unreliable. Further, many appraisals suffer from at least one (if not both) of 
the challenges confronted here; there is no suggestion that the Cadastral appraisal is 
unique in that respect. 

Ultimately, this argument — like a number of AL Tech’s other arguments — goes, at 
most, to the weight to be accorded the appraisal (a matter where Commerce's experience 
and judgment are entitled to great deference). Moreover, as discussed in greater detail be- 
low (and as even AL Tech concedes), Commerce’s determination on the adequacy of remu- 
neration was based on more than just the appraisal alone. See, e.g., AL Tech Brief at 11-12 
(listing the various bases cited by Commerce as support for its determination). 
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ous facts and dates (particularly the date of the Cadastral appraisal 
vis-a-vis the date of Falck’s notice to the Province of its intent to 
close the Bolzano facility). See generally AL Tech Reply Brief at 7—11, 
13—15. AL Tech brazenly alleges that “the Cadastral’s Office, in con- 
junction with the Provincial government, over-valued the Bolzano 
industrial site” in order to “discourage private parties from attempt- 
ing to purchase the site,” so that the Province could gain control of 
the property and “attract a new company that was committed to 
maintain jobs.” AL Tech Reply Brief at 8, 10, 15. 

But, if the record is bereft of evidence to suggest that the 
Cadastral appraisal was tainted by conflict of interest (as it is), it is 
even more true that the record is barren of any evidence whatsoever 
to support AL Tech’s theory that the Cadastral Office actively con- 
spired with the Province to overstate the value of the Industrial 
Site.’” AL Tech does not (and, indeed, cannot) point to even a shred 
of evidence to substantiate the grave charges that it implicitly 
levels — not only that Province authorities actively sought to influ- 
ence the appraisal (and were thus guilty of official misconduct), but 
also that they succeeded in doing so (i.e., that Cadastral officials suc- 
cumbed to the hypothetical pressure of the Province, and thus were 
themselves also guilty of dereliction of duty and breaches of profes- 
sional ethics). 

AL Tech’s conspiracy theory amounts to little more than com- 


pounded conjecture — speculation heaped on more speculation. And 
mere speculation that the circumstances of a case would have per- 
mitted improper influence or collusion does not constitute evidence 
of such misconduct. See Asociacion Colombiana de Exportadores v. 
United States, 23 CIT 148, 154, 40 F. Supp. 2d 466, 472 (1999); see 
also Novosteel SA v. United States, 294 F.3d 1261, 1276 (Dyk, J., dis- 
senting) (Fed. Cir. 2002) (“It is well established that speculation does 


9 99) 
) 


not constitute ‘substantial evidence.’”) (citing Bowen v. American 


Hospital Ass’n, 476 U.S. 610, 626 (1989)). 
AL Tech’s argument boils down, in essence, to a claim that the 
Province had both “motive” and “opportunity” to “cook” the outcome 


17 AL Tech’s theory that the Province and the Cadastral Office conspired to overstate the 
value of the Industrial Site is at odds with at least one of its other arguments. Specifically, 
AL Tech elsewhere rejects out of hand Valbruna/Bolzano’s observation that one indicator of 
the reliability of the Cadastral appraisal of the Industrial Site is its consistency with other 
appraisals by that office. AL Tech argues that that consistency may mean simply that the 
Cadastral Office overstates the value of all properties that it appraises. See AL Tech Reply 
Brief at 11-12. But either AL Tech believes that the Province manipulated the process to 
artificially inflate the appraised value of this property in particular, or AL Tech believes 
that the Cadastral Office routinely overvalues all properties. AL Tech cannot have it both 
ways. 

In any event, just as the record fails to substantiate AL Tech’s claim that the Cadastral 
appraisal overstated the value of the Industrial Site here at issue, so too there is no record 
evidence to support AL Tech’s suggestion that the Cadastral Office overvalues all properties 
(or even all properties acquired by the Province) as a routine matter of course. 
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of the Cadastral appraisal. But evidence of motive and opportunity 
alone rarely suffice to prove murder. What AL Tech lacks here is a 
corpse. One simply states the obvious to note that governments in 
general frequently have both motive and opportunity to manipulate 
the agencies at their disposal. What AL Tech cannot point to is any 
evidence whatsoever that, in this case, the Province acted on its mo- 
tive and opportunity — assuming that it had them. 

In short, AL Tech’s argument is not truly a challenge to this 
Cadastral appraisal in particular, but — rather — an attempt to use 
a judicial forum to promulgate a regulation of general application 
limiting Commerce to reliance on “outside” appraisals in certain 
specified circumstances. Indeed, AL Tech implies that such a re- 
quirement already exists in the statute. 

AL Tech makes much of an assertedly “detailed, independent ap- 
praisal” of a different industrial site prepared for the local govern- 
ment of a different region of Italy — the northwestern region of Valle 
d’Aosta. See AL Tech Brief at 20. AL Tech argues that such an “out- 
side” appraisal is necessary to fulfill Commerce’s statutory obligation 
to evaluate the adequacy of the Province’s payment for the Indus- 
trial Site in light of “prevailing market conditions,” and that Com- 
merce’s acceptance of the Cadastral appraisal in this case was “in- 
consistent” with the law. See AL Tech Reply Brief at 15-16 (citing 19 
U.S.C. § 1677(5)(E)). 

AL Tech misreads the statute. On its face, the statute does nothing 
more than list the factors to be considered in evaluating market con- 
ditions.'® It does not speak to the means by which those factors are 
to be evaluated. Nothing in the statute requires any particular type 
of appraisal — “outside” or otherwise — in a situation such as that 
presented here. See Gov’t Response Brief at 39 n.10. 

Moreover, nothing about the Valle D’Aosta appraisal itself sug- 
gests that an “outside” appraisal was needed in this case.'? The 
record does not disclose why the government of Valle D’Aosta com- 
missioned its appraisal. Perhaps, for example, the government of 
Valle D’Aosta lacked some particular in-house expertise needed to 
evaluate the particular property in question. See generally Valbruna 
Response Brief at 22. In any event, on this record, the Valle D’Aosta 
appraisal proves nothing about either the adequacy or the reliability 
of the Cadastral appraisal here. 


18The statute specifies that “prevailing market conditions” are to be determined by 
evaluating factors including “price, quality, availability, marketability, transportation, and 
other conditions of purchase or sale.” 19 U.S.C. § 1677(5)(E). 

19} is, however, worth noting that the administrative record in this case does include an 


independent appraisal of the Industrial Site, commissioned by Valbruna. See Prop. Fiche 
No. 274, Frame 21, Ex. 6. 





54 CUSTOMS BULLETIN AND DECISIONS, VOL. 38, NO. 40, SEPTEMBER 29, 2004 


2. Valbruna’s Standby Commitment to Purchase the 
Industrial Site 


Commerce based its determination that the price the Province 
paid for the Industrial Site reflected market conditions (and thus did 
not exceed adequate remuneration) not only on the Cadastral ap- 
praisal, but on other factors as well — including Valbruna’s commit- 
ment in the Share Transfer Agreement to purchase the site at the 
same price, if Falck’s sale to the Province fell through. See Final De- 
termination, 63 Fed. Reg. at 40,483-84, 40,488—89; Encl. 3 to Share 
Transfer Agreement, Prop. Fiche No. 274, Frame 18; Prop. Doc. No. 
51 at 10. AL Tech contends that Commerce erred in according any 
weight to that commitment, because — according to AL Tech — it 
was entirely illusory, a “commitment Valbruna knew it would never 
have to uphold.” See generally AL Tech Brief at 13-19; AL Tech Reply 
Brief at 19-24. But see Gov’t Response Brief at 40—42; Valbruna Re- 
sponse Brief at 23-27. 

AL Tech demeans Commerce’s reliance on Valbruna’s commitment 
as “highly questionable,” emphasizing “the simultaneous timing” of 
the three interrelated transactions between Falck, the Province and 
Valbruna — the Share Transfer Agreement (between Falck and 
Valbruna), the Site Purchase Agreement (between Falck and the 
Province), and the Lease Agreement (between the Province and 
Valbruna), all of which were finalized on July 31, 1995. AL Tech 
Brief at 14. Based on that timing and on its own analysis of the in- 
terrelated terms of the three agreements, AL Tech asserts that 
“Valbruna was never exposed to the possibility of having to purchase 
the Bolzano site.” Indeed, according to AL Tech, “[t]he deal was 
structured to preclude Valbruna from having to purchase the site.” 
AL Tech Brief at 15.7° 

The smoking gun, in AL Tech’s eyes, is a “null and void” clause in 
the Share Transfer Agreement, conditioning that agreement on the 
fulfillment of certain requirements before September 30, 1995. See 
AL Tech Brief at 14-15; Share Transfer Agreement, Prop. Doc. No. 9, 


20Tn an effort to bolster its argument, AL Tech further asserts that Valbruna’s behavior 
was not consistent with that of “a serious potential purchaser of the site.” AL Tech Brief at 
17. Specifically, AL Tech alleges that “Valbruna never actually participated in the negotia- 
tions concerning the sale of the land and buildings” (id.), and that AL Tech failed to commis- 
sion an independent valuation of the Industrial Site. AL Tech Brief at 15-17. These claims 
have no merit. 

Even if Valbruna’s conduct had not been commercially reasonable, the fact remains 
that — as discussed above — Valbruna was contractually bound to purchase the Industrial 
Site if the Site Purchase Agreement between Falck and the Province fell through. In any 
event, the record documents Valbruna’s “due diligence.” Among other things, as Commerce 
verified, Valbruna retained an independent architect to appraise the Industrial Site. See 
Barberini Appraisal, Prop. Fiche No. 274, Frame 21, Ex. 6; Pub. Doc. No. 216 at 11. In addi- 
tion, Commerce further verified that Valbruna officials compared the price per square 
meter to be paid by the Province for the Industrial Site to the prices paid for other such 
properties. Pub. Doc. No. 216 at 11. 
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App. F-1 at Art. 3.01. But AL Tech’s contractual analysis is flawed. 
It fails to distinguish between the date on which the Site Purchase 
Agreement became “binding for the Province” and the dates by 
which the parties had to have fulfilled the specified conditions subse- 
quent so that Falck’s sale of the land to the Province could be com- 
pleted. See generally Valbruna Response Brief at 25-26. 

By its terms, the “null and void” clause cited by AL Tech operates 
only if the Site Purchase Agreement does not become “binding for 
the Province” by a certain subsequent date. Share Transfer Agree- 
ment, Prop. Doc. No. 9, App. F-1 at Art. 3.01. And, by its terms, the 
Site Purchase Agreement “becomes binding for [the Province], once 
the presidential decree of approval of this agreement and the under- 
taking for the related expense have been registered by the Court of 
Accounts.” Site Purchase Agreement, Prop. Doc. No. 25, App. 9 at 
Art. 12. After those actions had been taken, the purchase was “bind- 
ing” on the Province, and the “null and void” clause would have no 
effect. 

In contrast, the Province was obligated to deposit its payment in 
the Provincial Treasury within five days after the enforcement date 
of the presidential decree, and Bolzano and Falck were required to 
provide a performance bond within 20 days of signing. See Site Pur- 
chase Agreement, Prop. Doc. No. 25, App. 9 at Arts. 1, 6. Thus, the 
Site Purchase Agreement established conditions subsequent to the 
formation of the contract that the parties were obligated to fulfill af- 
ter the contract became binding. 

In short, contrary to AL Tech’s assertions,”' it was entirely pos- 
sible that — after the Site Purchase Agreement was signed on July 
31, 1995 — the purchase could have become “binding” on the Prov- 
ince, but that the Province, Bolzano or Falck could have defaulted on 
their performance of conditions subsequent. In that case, Falck’s 
land sale to the Province would not have been completed, and 
Valbruna would have been obligated to honor its stand-by guarantee 
under the Share Transfer Agreement by purchasing the Industrial 
Site.’ 


21 Indeed, it appears that AL Tech has essentially abandoned its claim that “Valbruna 
was never exposed to the possibility of having to purchase the Bolzano site.” On this point, 
AL Tech’s Reply Brief is silent, apparently conceding the flaws in the contractual analysis 
in its opening brief, and tacitly admitting that — under certain circumstances — Valbruna 
could have been required to purchase the Industrial Site. 


22 AL Tech tries to make much of Commerce’s recognition in its Final Determination that 
“it was highly unlikely that Valbruna would have tc perform on [its] obligation” under the 
Share Transfer Agreement to purchase the Industrial Site. See AL Tech Brief at 18-19 
(quoting Final Determination, 63 Fed. Reg. at 40,489); AL Tech Reply Brief at 22-24. How- 
ever, Commerce’s statement is simply an acknowledgment that all parties to the three 
transactions fully expected that the Province would purchase the Industrial Site. See 
Valbruna Response Brief at 26. 

Moreover, the mere fact that a particular significant event may have a low probability of 
occurrence does not diminish in any way the consequences of that event if it does occur. As 
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3. Commerce’s Inference As to Valbruna’s 
“Commercial Interest” 


Just as AL Tech contests the first two bases for Commerce’s “ad- 
equate remuneration” determination (i.e., the Cadastral appraisal 
and Valbruna’s standby commitment), so too AL Tech challenges the 
agency's third (and final) basis: Commerce’s inference that Valbruna 
had “a strong commercial interest” in ensuring that the Province did 
not pay too much for the Industrial Site, because both (a) Valbruna’s 
rent was to be determined as a percentage of the Province’s purchase 
price, and (b) Valbruna’s Lease Agreement with the Province gives 
Valbruna an “option to buy” the Industrial Site within five years of 
signing the lease.”* Final Determination, 63 Fed. Reg. at 40,489. 

Here again, AL Tech’s arguments fail to carry the day. See gener- 
ally AL Tech Brief at 22—25; AL Tech Reply Brief at 19-22. But see 
Valbruna Response Brief at 27-31; Gov’t Response Brief at 41-42. 

Invoking the statute, AL Tech argues that inference is an inappro- 
priate basis for a determination by Commerce. See AL Tech Brief at 
23-24 (citing 19 U.S.C. § 1677m(i)(1) (1998)). But the statutory pro- 
vision cited is simply inapposite. It requires only that Commerce 
verify all factual information on which it relies. See AL Tech Spe- 
cialty Steel Corp. v. United States, 22 CIT 941, 945(1998), 1998 WL 
661461 (Sept. 24, 1998) (“Under 19 U.S.C. § 1677m(i)..., Com- 


merce is required to verify all factual information relied upon in 
making a final determination” (emphasis added)). 

Nothing in the statute (or elsewhere) prohibits the agency from in- 
terpreting the facts that it has verified, and drawing reasonable in- 
ferences and conclusions from that verified information. See Bowe 


discussed above, if a party had failed to perform as required by certain conditions subse- 
quent in the Site Purchase Agreement, Falck’s sale to the Province would not have been 
completed, and Valbruna would have been obligated by the Share Transfer Agreement to 
purchase the Industrial Site. Whether or not a party was /ikely to fail to fulfill those condi- 
tions subsequent (and thus to trigger Valbruna’s obligation to purchase the Industrial Site) 
is of no moment. 

23 AL Tech initially contends that — as a factual matter Commerce did not rely on 
Valbruna’s commercial interests as a basis for its determination. AL Tech points to language 
in the Final Determination enumerating (1) the Cadastral appraisal, (2) Valbruna’s standby 
commitment, and (3) the Province’s fulfillment of its contractual commitments in connec- 
tion with the purchase of the Industrial Site. AL Tech emphasizes that that list does not 
include any inference concerning Valbruna’s commercial interests. See AL Tech Brief at 23 
(quoting Final Determination, 63 Fed. Reg. at 40,489). 

However, that reading of the Final Determination is artificially narrow, and strained. It 
ignores other language just two paragraphs later, which amplifies the language that AL 
Tech cites and which expressly states that Commerce is relying on Valbruna’s “strong com- 
mercial interest” as “an indication that the price paid by the Province of Bolzano for the 
Bolzano industrial site was reflective of market considerations.” Final Determination, 63 
Fed. Reg. at 40, 489. 

In short, while perhaps it might have been drafted more artfully, the Final Determina- 
tion leaves no room for doubt that Commerce’s finding on the remuneration paid by the 
Province relied in part on an inference as to Valbruna’s commercial interests. See generally 
Valbruna Response Brief at 27-28. 
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Passat Reinigungs-Und Waschereitechnik v. United States, 20 CIT 
1426, 951 F. Supp. 231, 235 (1996) (Commerce entitled to “make jus- 
tifiable inferences on the record before it”); see also Matsushita Elec. 
Indus. Co. v. United States, 750 F.2d 927, 933 (Fed. Cir. 1984). That 
is precisely what Commerce did in this case. 

AL Tech argues, in the alternative, that — even if Commerce is en- 
titled to rely on inference in reaching its determinations — the 
agency erred in doing so here, because (according to AL Tech) 
“[t]here is no logical or business reason why Valbruna would have a 
‘strong commercial interest’ in ensuring the lowest possible price 
when the record is clear that Valbruna never expected to have to pay 
that price itself.” AL Tech Brief at 24. However, as discussed in sec- 
tion II.A.2 above, AL Tech’s fundamental premise is wrong. Contrary 
to AL Tech’s claims, Valbruna’s standby commitment to purchase the 
Industrial Site was no mere “empty promise.” 

Not content simply to dispute Commerce’s inference that Valbruna 
had “a strong commercial interest” in ensuring that the Province 
paid the lowest possible price for the Industria! Site, AL Tech goes 
even further. AL Tech argues that Commerce got it exactly back- 
wards. According to AL Tech, “Valbruna stood to gain from the Prov- 
ince’s purchase... at the highest possible price because, as a result 
of that transaction, Valbruna was able to reduce the debt of its 
simultaneously-acquired subsidiary, Bolzano.”** As AL Tech so 
graphically puts it, “[e]very extra lira paid by the Province, in effect, 
went into Valbruna’s bottom line.” See AL Tech Brief at 24-25. 

But, as in section II.A.2 above, yet again AL Tech misunderstands 
the provisions of the various contracts. By the terms of the Share 
Transfer Agreement, any gain accruing to Bolzano as a result of the 
sale of the Industrial Site was essentially added to Bolzano’s “net eq- 
uity” at the time of the transfer, and thus would increase the pur- 
chase price of the Bolzano shares to be paid by Valbruna to Falck.”° 
And, contrary to AL Tech’s claims, Bolzano’s use of the funds re- 
ceived from its portion of the Industrial Site sale had no effect on ei- 
ther the price Valbruna paid for Bolzano or the value of the company 
it purchased. See generally Valbruna Response Brief at 30-31. 

In its Reply Brief, AL Tech largely retreats from the arguments 
advanced in its opening brief and instead debuts a new plan of at- 
tack on Commerce’s inference, seeking to pit that inference against 
Commerce’s finding that the rental rate specified in the Lease Agree- 


24 Valbruna/Bolzano observes that AL Tech’s argument here “must be limited to that por- 
tion of the purchase price paid directly to Bolzano. . . . [T]he Province purchased one of the 
two industrial sites from Immobliarie Toce, the rea! estate subsidiary of Falck. Payments 
made to Falck could not have affected the level of Bolzano’s debt, and therefore could not 
have benefitted Valbruna even under [AL Tech’s] theory.” Valbruna Response Brief at 30 
n.17. 

25 See Share Transfer Agreement, Prop. Doc. No. 9, App. F—1 at Art. 2.01, 5.01; Prop. Doc. 
No. 22 at 3-4. 
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ment constituted less than adequate remuneration — a determina- 
tion discussed in greater detail in section II.B, below. In essence, AL 
Tech’s Reply Brief argues that Commerce’s finding that the rental 
rate specified in the Lease Agreement was less than adequate remu- 
neration logically undercuts any claim that the linkage between 
Valbruna’s rent and the purchase price that the Province was to pay 
for the Industrial Site — as well as Valbruna’s “option to buy” — 
gave Valbruna “a strong commercial interest” in ensuring that the 
Province did not pay too much for the Industrial Site. See generally 
AL Tech Reply Brief at 19—22.”° 

AL Tech emphasizes that, before signing the Lease Agreement, 
Valbruna knew that its rent for the Industrial Site would be calcu- 
lated as four percent of the purchase price agreed to by the Province 
and Falck — a rental rate AL Tech characterizes as “significantly be- 
low the prevailing market rate.” AL Tech further asserts that, in 
light of that rental rate, “Valbruna had significantly less incentive to 
monitor closely the ultimate price paid by the Province.” AL Tech Re- 
ply Brief at 20. 

To the contrary, even assuming that the rental rate was below 
market (see section II.B, infra), Valbruna still had ample incentive to 
ensure that the Province paid the lowest possible price for the Indus- 
trial Site. The rental rate was, at most, half of the equation; the pur- 
chase price to be paid by the Province was just as significant (if not 
more). Indeed, to paraphrase AL Tech itself (on a related point), part 
of “[elvery extra lira [saved] by the Province, in effect, went into 
Valbruna’s bottom line.” See AL Tech Brief at 24—25. 

In sum, AL Tech’s attacks cast no doubt on the fundamental merits 
of Commerce’s determination that the Province’s purchase of the In- 
dustrial Site did not confer a subsidy. Commerce’s determination to 
that effect is supported by substantial evidence and otherwise in ac- 
cordance with law, and is, therefore, sustained. 


B. Commerce’s Determination That The Province’s Lease 
Agreement With Valbruna Conferred a Subsidy 


Concurrent with Falck’s sale of the Industrial Site to the Province, 
the Province in turn leased the Industrial Site to Valbruna. See Fi- 
nal Determination, 63 Fed. Reg. at 40,483; Lease Agreement, Prop. 
Doc. No. 9, App. F-3. In its Final Determination, Commerce con- 
cluded that the Lease Agreement between the Province and 
Valbruna conferred a countervailable subsidy, based on the agency’s 
finding that Valbruna’s rent does not constitute adequate remunera- 


26 Although AL Tech characterizes this line of argument as a “reply” to arguments raised 
in the response briefs filed by the Government and Valbruna/Bolzano (see AL Tech Reply 
Brief at 21), in fact AL Tech’s argument clearly could (and should) have been raised in its 
opening brief. AL Tech’s unfortunate timing deprived the other parties of the opportunity to 
respond to its contentions, and deprived the Court of the benefit of complete briefing. 
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tion to the Province. See Final Determination, 63 Fed. Reg. at 
40,484—85, 40,489-90. Commerce reached that finding by comparing 
the rent to be paid under the Lease Agreement with the 5.7% 
“benchmark rate of return” which it found to be “the average rate of 
return on leased commercial property in Italy.” See Final Determina- 
tion, 63 Fed. Reg. at 40,484. 

AL Tech challenges Commerce’s adoption of the 5.7% benchmark 
rate, asserting that it is too low. See AL Tech Brief at 25-30; AL Tech 
Reply Brief at 25-33. Valbruna/Bolzano, in turn, contests Com- 
merce’s overall determination that its rent under the Lease Agree- 
ment does not constitute adequate remuneration to the Province, as- 
serting that Commerce improperly failed to factor into its 
calculations (1) a two-year rent abatement granted in the Lease 
Agreement in exchange for Valbruna’s assumption of responsibility 
for certain initial extraordinary maintenance and environmental 
remediation projects at the Industrial Site, (2) the Lease Agree- 
ment’s assignment of responsibility for ongoing extraordinary main- 
tenance over the life of the lease to Valbruna; and (3) depreciation on 
the buildings at the Industrial Site. See Valbruna Brief at 17-38; 
Valbruna Reply Brief at 1—24. 

As discussed in greater detail below, AL Tech’s challenge to the 
5.7% benchmark rate is in vain. Valbruna/Bolzano’s arguments, on 
the other hand, call into question Commerce’s determination that 
Valbruna’s rent under the Lease Agreement does not constitute ad- 
equate remuneration. 


1. Commerce’s “Benchmark” Rate of Return 


AL Tech argues first that — in reaching its determination that 
Valbruna’s rent under its Lease Agreement with the Province did not 
constitute adequate remuneration — Commerce failed to explain 
why it chose as its benchmark an Italian national average rate of 
5.7%, when the record includes a region-specific rate (the “REAG 
rate”),”’ which is — at least, without adjustments — higher than the 
5.7% rate. In addition, AL Tech argues that Commerce’s selection of 
the 5.7% rate was inconsistent with then-applicable law. Neither 
claim is compelling. 

AL Tech alleges generally that Commerce failed to articulate the 
basis for its decision to choose the 5.7% rate as its benchmark. But 
AL Tech’s real complaint — notwithstanding the fact that it did not 
advocate use of the REAG rate in the administrative proceedings be- 


27The Real Estate Advisory Group “REAG” — is a private Italian real estate ap- 
praisal firm which prepared an analysis of the Industrial Site and the Lease Agreement, 
which was filed with Commerce in the course of the administrative proceeding. See 
Valbruna Response Brief at 32; see also Pub. Doc. No. 44, Att. 1. 
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fore Commerce”® — is that Commerce failed to explain why it chose 
the 5.7% rate over the REAG rate. See AL Tech Brief at 26-28; AL 
Tech Reply Brief at 30-31. 

Contrary to AL Tech’s assertions, Commerce not only adequately 
articulated the basis for its reliance on the 5.7% rate, it also ex- 
plained the basis for its determination that the 5.7% rate was more 
reliable and better reflective of the market than other proposed 


28 AL Tech devotes a significant portion of its Reply Brief to arguing that its challenge to 
Commerce’s determination of the benchmark rate should not be dismissed based on the doc- 
trine of exhaustion of administrative remedies. See AL Tech Reply Brief at 26-30. However, 
Valbruna/Bolzano does not advance an exhaustion argument; and the Government’s argu- 
ment is a mere two sentences, supported by a single citation to the relevant statute. See 
Valbruna Response Brief at 32-46; Gov't Response Brief at 49 (citing 28 U.S.C. § 2637(d)). 

However, both the Government and Valbruna/Bolzano highlight AL Tech’s hypocrisy: In 
the administrative proceeding before Commerce, AL Tech criticized the very REAG rate 
that it now advocates. See Gov’t Response Brief at 47-48; Valbruna Response Brief at 36- 
37. In the administrative proceeding before Commerce, AL Tech first urged Commerce to 
visit a non-governmental institution with the requisite expertise to obtain an appropriate 
benchmark rate — which is how Commerce obtained the 5.7% rate on which the agency ul- 
timately relied. See Gov’t Response Brief at 47 (citing AL Tech’s April 10, 1998 Submission, 
Prop. Doc. No. 45 at 10). AL Tech next argued for a bank loan-based rate, rather than the 
bond-based rate used in the Preliminary Determination. See Gov't Response Brief at 48 (cit- 
ing AL Tech’s June 11, 1998 case brief, Prop. Doc. No. 58 at 21). AL Tech argued at the time 
that Commerce should reject the REAG rate — which Valbruna/Bolzano had proposed — 
because, according to AL Tech, it was based on unverified information. Gov’t Response Brief 
at 48 (citing AL Tech June 16, 1998 rebuttal brief, Prop. Doc. No. 60 at 33). Now, here, how- 
ever, AL Tech has decided to embrace the REAG rate — at least, the REAG rate without 
adjustments. 

AL Tech claims that its argument in this forum is consistent with its arguments before 
Commerce, which, it says, implicitly recognized the REAG rate as the alternative. See AL 
Tech Reply Brief at 29. Further, AL Tech asserts that it should not be penalized for Com- 
merce’s “last minute and unanticipated reliance” on the 5.7% rate. AL Tech Reply Brief at 
29-30. But, contrary to AL Tech’s implication, all parties had the opportunity to address the 
5.7% rate in their case briefs filed with the agency. See Valbruna Case Brief, Pub. Doc. No. 
225 at 13 n.39. In short, AL Tech’s attempts to reconcile its position in this forum with its 
position before Commerce are not persuasive. But it is AL Tech’s exhaustion defense that 
matters here. 

AL Tech invokes a well-established exception to the doctrine of exhaustion, arguing 
that — because Commerce had ample opportunity to address the issue —- AL Tech should 
not be precluded from challenging the benchmark rate here (even though its position in this 
forum may be inconsistent with its position before the agency). See AL Tech Reply Brief at 
26-27 (citing McKart v. United States, 395 U.S. 185, 194 (1969) (the purpose of the doctrine 
of exhaustion is to allow an agency the opportunity to address an issue); Mitsubishi Heavy 
Indus. v. United States, 22 CIT 541, 555 n.6, 15 F. Supp. 2d 807, 820-21 n.6 (1998) (excus- 
ing a party’s failure to exhaust where a third party raised the argument in a related pro- 
ceeding); Asociacion Colombiana de Exportadores de Flores v. United States, 22 CIT 173, 
178 n. 9, 6 F. Supp. 2d 865, 874 (1998) (excusing failure to exhaust, even though party ad- 
vocated different adjustments on appeal). Here, the REAG rate was argued — and con- 
tested — before Commerce. See AL Tech Reply Brief at 28-30; Valbruna Response Brief at 
36-37; Gov't Response Brief at 47-48. And Commerce’s Final Determination reflects its con- 
sideration of those arguments. See Final Determination, 63 Fed. Reg. at 40,484. 

See also Consol. Bearings Co. v. United States, 348 F.3d 997, 1003 (Fed. Cir. 2003) (recog- 
nizing an exception to the doctrine of exhaustion for purely legal questions); Timken Co. v. 
United States, 26 CIT , 240 F. Supp. 2d 1228, 1238 (2002) (quoting FAG Kugelfischer 
Georg Schafer AG v. United States, 25 CIT, 82, 131 F. Supp. 2d 104, 114 (2001)). 
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rates. Moreover, the basis for Commerce’s selection of the 5.7% rate 
over the REAG rate in particular is clear on the record as well. 

The administrative record evidences Commerce’s painstaking ap- 
proach to the selection of a benchmark rate. In its Preliminary De- 
termination, the agency used a rate based on the return on treasury 
bonds. Certain Stainless Steel Wire Rod from Italy, 63 Fed. Reg. 809, 
822 (Dep't Commerce Jan. 7, 1998) (prelim. determination) (“Pre- 
liminary Determination”). However, Commerce fine-tuned its meth- 
odology for the Final Determination. 

In reaching its Final Determination, Commerce specifically con- 
sidered, inter alia, whether a non-governmental rate — like the 
REAG rate, suggested by Valbruna/Bolzano — would provide a more 
appropriate benchmark. Further, before reaching a decision, Com- 
merce carefully weighed the parties’ views. Final Determination, 63 
Fed. Reg. at 40,484. 

As the Government notes, AL Tech initially urged Commerce to ob- 
tain a benchmark rate from a commercial, non-governmental insti- 
tution in Italy with expertise in commercial and industrial leasing.”® 
See n. 28, supra. In response to AL Tech’s recommendation, Com- 
merce consulted the leading Italian-owned real estate firm, Gabetti 
per Liimpresa, with more than 20 years of experience in commercial 
and industrial leasing throughout that country to its credit. See 
Gov’t Response Brief at 46-47. Gabetti per Limpresa provided Com- 
merce with the 5.7% rate, based on a long-term lease of industrial 
property in Rome, assuring Commerce that it was an average rate 
that could be applied throughout Italy. See Pub. Doc. No. 223 at 2. 

On the strength of, inter alia, those consultations, Commerce de- 
termined that the 5.7% rate appropriately reflected “different terms, 
lengths, and locations of lease contracts throughout Italy.” Moreover, 
as explained in its Final Determination, Commerce concluded that 
the 5.7% rate was preferable to the rate the agency used in its Pre- 
liminary Determination, which required “a number of complicated 
and highly speculative adjustments.” Similarly, because the 5.7% 
rate provided “a reliable average rate of return on commercial leased 
property,” Commerce concluded that the 5.7% rate “better reflect{ed] 
commercial practices in Italy” than the adjusted bank loan rate that 
AL Tech proposed. Overall, Commerce determined that, compared to 
the other rates considered, the 5.7% rate was “a more reliable and 
representative rate to use in examining whether the [Industrial Site] 
is being leased for less than adequate remuneration.” See Final De- 
termination, 63 Fed. Reg. at 40,484, 40,490. 

The Final Determination does not specifically detail the basis for 
Commerce's selection of the 5.7% rate over the REAG rate that 


29 Commerce had previously used a rate provided by a third party. See Extruded Rubber 
Thread from Malyasia, 60 Fed. Reg. 51,982, 51,984 (Dep’t Commerce Oct. 4, 1994) (final de- 
termination). 
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Valbruna/Bolzano advocated. However, it expressly states that the 
agency considered the REAG rate and weighed its merits against the 
other proposed rates on the record, including the 5.7% rate. See Fi- 
nal Determination, 63 Fed. Reg. at 40,484 (“We have reconsidered 
[inter alia, the various proposed rates] in light of the information 
gathered at verification and comments from the interested parties.”). 
Moreover, Commerce’s selection of the 5.7% rate was an implicit re- 
jection of, inter alia, the REAG rate. And, although the Final Deter- 
mination did not discuss the REAG rate specifically, Commerce ad- 
equately articulated its rationale, alerting the careful reader to the 
reasons it decided against the REAG rate. 

For example, one major concern documented in the record was 
that the rate of return discussed in the REAG study was not an aver- 
age rate for all types of industrial leases throughout the Province. 
Rather, it was specific to a, certain type of lease, which was unlike 
the Lease Agreement here.*° Tailoring the REAG rate to determine 
the appropriate rate of return for this Lease Agreement — which is 
unique in several respects — would have required multiple adjust- 
ments. See generally Valbruna Response Brief at 32 n.18, 41-46; 
Gov't Response Brief at 49-50. And the need to make such extensive 
adjustments is exactly why Commerce’s Final Determination shied 
away from the rate used in its Preliminary Determination. See Final 
Determination, 63 Fed. Reg. at 40,484, 40,490. 

In sum, where — as here — “the agency’s decisional path is dis- 
cernible” from the record, the type of “explicit explanation” that AL 
Tech seeks is not necessary. See Wheatland Tube Co. v. United 
States, 161 F.3d 1365, 1369-70 (Fed. Cir. 1998). 

AL Tech also alleges that Commerce’s use of the 5.7% rate was in- 
consistent with the applicable law. According to AL Tech, the agency 
should have selected a region-specific rate (rather than a national 
average rate), because the applicable law required that benchmarks 
be based on information from “the same political jurisdiction.” See 
AL Tech Brief at 29-30. But AL Tech cited outdated law.*? 

In substance, however, the controlling law reflects essentially the 
same concern — ensuring that Commerce’s methodology accurately 
reflects any benefit conferred. The applicable statute, 19 U.S.C. 
§ 1677(5)(E)iv), grants Commerce wide latitude to choose from 


30 The rates set forth in the study of the Real Estate Advisory Group (“REAG”) — 8.24%/ 
8.8% — are not for 30-year industrial leases, like the Lease Agreement here at issue. 
Rather, those rates are for six-year leases that include a right to renew for an additional six 
years, and which reflect an allocation of responsibilities between lessor and lessee that dif- 
fers from that in the Lease Agreement here. See Valbruna Response Brief at 4446 (citing 
Prop. Doc. No. 44, Att. 1). 

31 See AL Tech Brief at 29-30 (citing Notice of Proposed Rulemaking, 54 Fed. Reg. 
23,366, 23,381 (Dep't Commerce May 31, 1989) (to have been codified at 19 C.F.R. 
§ 355.4(f)(2)(ii)). The proposed regulations that AL Tech cites were superseded by amend- 
ments in the Uruguay Round Agreements Act, codified at 19 U.S.C. § 1677(5)(E)(iv). 
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among several levels of political jurisdiction in identifying an appro- 
priate benchmark rate.*” The statute conspicuously does not dictate 
any particular order of preference that the agency must follow. Here, 
Commerce considered rates at both the “foreign country” and “politi- 
cal subdivision” levels. See U.S.C. 19 U.S.C. § 1677(3). And, after 
considering the regional REAG rate and others, Commerce deter- 
mined that the national average 5.7% rate was “a reliable average 
rate of return on commercial leased property,” appropriate under the 
specific circumstances of this case. See Final Determination, 63 Fed. 
Reg. at 40,490. 

Counsel for AL Tech conceded at oral argument that both the 
REAG rate and the 5.7% rate are problematic,** but he maintained 
that the REAG rate was more accurate than the 5.7% rate selected 
by Commerce. Tr. at 95-96. As detailed above, however, Commerce 
considered at least four different rates as possible benchmarks in 
this case. From among those four, Commerce selected the rate that it 
determined best reflected commercial leasing practices in Italy — 
which, coincic entally, happened to be the rate developed pursuant to 
the methodology AL Tech initially proposed. 

Accordingly, like AL Tech’s first challenge to the 5.7% benchmark 
rate, this argument too must be rejected. AL Tech’s attacks on Com- 
merce’s adoption of the 5.7% rate fail to carry the day.** 


2. Valbruna’s Proposed Adjustments To Commerce’s 
Calculation of Rent 


Although — unlike AL Tech — Valbruna/Bolzano does not directly 
dispute Commerce’s 5.7% benchmark rate per se, it does so more or 
less implicitly, by challenging Commerce’s refusal to factor into its 


32 The provision cited by AL Tech referred to “the price charged by other sellers to buyers 
within the same political jurisdiction.” By comparison, the operative language in the con- 
trolling statute refers to “prevailing market conditions in the country.” See Valbruna Re- 
sponse Brief at 38—40 (quoting 19 U.S.C. § 1677(5)(E) (1994)); AL Tech Brief at 29-30 (cit- 
ing Notice of Proposed Rulemaking, 54 Fed. Reg. 23,366, 23,381 (Dep't Commerce May 31, 
1989) (to have been codified at 19 C.F.R. § 355.4(f)(2)(ii)); AL Tech Reply Brief at 32-33. 
The meaning of “political jurisdiction” was retained in the existing statute’s reference to 
“country,” which lists several levels of political jurisdiction — including “foreign country” 
and “political subdivision” — to which Commerce can look in identifying an appropriate 
benchmark. See 19 U.S.C. § 1677(3). 


33 Indeed, given the particular circumstances of this case, no proposed benchmark rate 
could be problem-free — that is, none could directly apply to this Lease Agreement. For ex- 
ample, this Lease Agreement was the first (and only) 30-year lease in the Province. Pub. 
Doc. No. 218 at 9. Thus, it would be impossible for Commerce to obtain a directly- 
applicable, region-specific benchmark rate. 


£70 


34 Because Commerce’s use of the 5.7% benchmark rat? is sustained, there is no need to 
reach the parties’ arguments concerning adjustments to t1e REAG rate. See Valbruna Re- 
sponse Brief at 41-46; AL Tech Reply Brief at 33. 
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“adequate remuneration” analysis of the Lease Agreement (1) the 
two-year rent abatement that Valbruna received under the Lease 
Agreement in exchange for its assumption of responsibility for cer- 
tain initial extraordinary maintenance and environmental remedia- 
tion projects at the Industrial Site, (2) Valbruna’s assumption under 
the Lease Agreement of responsibility for ongoing extraordinary 
maintenance over the life of the 30-year lease, and (3) depreciation 
on the buildings at the Industrial Site. Valbruna/Bolzano asserts 
that these three adjustments to Commerce’s calculations are neces- 
sary to ensure that its rent can be compared to the agency’s 5.7% 
benchmark rate on an “apples-to-apples” basis. See generally 
Valbruna Brief at 17-38; Valbruna Reply Brief at 1-24. 

Each of Valbruna/Bolzano’s three challenges is considered in turn 
below. As discussed in greater detail there, Valbruna/Bolzano’s argu- 
ments are compelling. 

Commerce calculated the subsidy rate associated with Valbruna’s 
two-year rent abatement at 0.38%. The subsidy rate associated with 
other aspects of the asserted rent shortfall was calculated at 0.16%. 
Together, these factors constitute the single largest component of the 
1.28% overall subsidy rate calculated by Commerce — 0.54% in to- 
tal. 


a. Valbruna’s Two-Year Rent Abatement in Exchange for 


Initial Extraordinary Maintenance and Environmental 
Remediation 


Valbruna/Bolzano first assails Commerce’s decision to treat as a 
subsidy the two-year rent abatement granted to Valbruna under its 
Lease Agreement with the Province. According to Valbruna/Bolzano, 
the rent abatement was part of a “bargained-for exchange” in which 
Valbruna agreed, in turn, to assume the Province’s responsibility for 
certain specific, urgent, initial extraordinary maintenance and envi- 
ronmental remediation projects related to the buildings that it 
leased from the Province.®° See Lease Agreement, Prop. Doc. No. 9, 


35In this action, Valbruna/Bolzano raises two separate issues concerning Valbruna’s 
Lease Agreement with the Province and “bargained-for” allocations of responsibility for two 
different types of extraordinary maintenance. 

This section addresses Valbruna/Bolzano’s claims concerning expenditures for urgent, 
initial extraordinary maintenance and environmental remediation projects that Valbruna 
undertook in exchange for a two-year rent abatement — essentially a “punchlist” of certain 
major maintenance and remediation projects that the parties knew about at the time of 
their negotiations, and on which they reached specific agreement. See Valbruna Brief at 
18-30; Valbruna Reply Brief at 1-15. In contrast, section IJ.B.2.b below relates to 
Valbruna’s assumption of responsibility for future (or ongoing) extraordinary mainte- 
nance — i.e., the responsibility for all future extraordinary maintenance over the 30-year 
life of the Lease Agreement. See Valbruna Brief at 31-37; Valbruna Reply Brief at 16-21. 
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App. F-3 at Fwd. Para. (e), Art. 2.°° See generally Valbruna Brief at 
17-31; Valbruna Reply Brief at 1-15. 

However, based on its analysis of the two main projects that 
Valbruna completed, Commerce concluded — in essence — that the 
bargain struck between the Province and Valbruna was meaning- 
less, because (according to Commerce) the measures that Valbruna 
undertook were not obligations of the Province, and thus could not 
have constituted “consideration” for the rent abatement granted to 
Valbruna. See Final Determination, 63 Fed. Reg. at 40,484-85.*” See 
also Gov’t Response Brief at 55-60; AL Tech Response Brief at 7-18. 


36 As Commerce’s Final Determination noted, when the Province purchased the Indus- 
trial Site, it had “a number of environmental problems that required costly repairs.” Final 
Determination, 63 Fed. Reg. at 40,485. The Province’s Lease Agreement with Valbruna indi- 
cates on its face that the two-year rent abatement is a bargained-for exchange, with 
Valbruna assuming responsibility for certain critical initial extraordinary maintenance and 
environmental remediation projects in lieu of paying rent. 


[The rent to be paid every six months] for the renting of the industrial premises shall 
amount to | ] lira, plus VAT, to be paid starting after two years from the first day of 
the following month, once the approval resolution of this agreement has become effec- 
tive, in consideration of the expenditure and the time required for the restoration of the 
existing productive premises |by Valbruna]. 


Lease Agreement, Prop. Doc. No. 9, App. F—3, Fwd. Para. (e) (emphasis added). A list of the 
initial extraordinary maintenance and environmental issues that Valbruna agreed to rem- 
edy was included as an attachment to the Lease Agreement. Final Determination, 63 Fed. 
Reg. at 40,485. 

Commerce independently confirmed the terms of the Lease Agreement itself and the par- 
ties’ intent in the course of the agency’s verification process. Indeed, Commerce’s verifica- 
tion report expressly found that “The Province provided Valbruna with a two year exemp- 
tion on [rent] payments to account for costs incurred by the company” on initial 
extraordinary maintenance and environmental remediation projects. Pub. Doc. No. 218 at 
9. 


37 The Government and AL Tech emphasize that Commerce’s Final Determination found 
that rent abatements such as those granted to Valbruna were “extremely unusual.” See 
Gov't Response Brief at 56; Response Brief [of AL Tech] in Opposition to Italian Producers’ 
Motion for Judgment on the Agency Record (“AL Tech Response Brief”) at 15-16. However, 
the Final Determination further stated that “a commercial landlord may very well have 
given a similar exemption” in exchange for a tenant’s agreement to undertake critical ex- 
traordinary maintenance and environmental remediation measures such as those at issue 
here. Final Determination, 63 Fed. Reg. at 40,485. See also Valbruna Brief at 19; Valbruna 
Reply Brief at 30-31. 

AL Tech tries to make much of the fact that Valbruna is the only lessee ever granted 
such a rent abatement by the Province in exchange for its agreement to undertake initial 
extraordinary maintenance and environmental remediation measures. See AL Tech Re- 
sponse Brief at 16. But AL Tech omitted the very next paragraph of the verification report 
that it quotes, which takes the wind out of AL Tech’s sails: 


Province officials stated that this lease is an exception because this was the first lease 
where the Province leased both land and buildings. Other agreements involving the 
Province were limited to the lease of land. The official stated that this arrangement 
poses a burden on the Province because it requires them to spend time dealing with is- 
sues relating to the maintenance and oversight of the buildings on the land. 


* * * * 


{U]nder the lease, Valbruna is responsible for extraordinary maintenance because its 
lease is the only one that includes land and buildings, and because the Province does not 
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Based on the rent that Valbruna would have owed the Province 
absent the two-year abatement, Commerce calculated a subsidy of 
0.38% — the single largest component of the overall subsidy at issue 
in this action. Indeed, as Valbruna/Bolzano pointedly observes, if 
Commerce had not deemed the rent abatement to be a subsidy, the 
overall subsidy would have been calculated at 0.90% — below the 
statutory one percent de minimis level — and Commerce would not 
have issued a countervailing duty order. See Valbruna Reply Brief at 
1 

The first project analyzed in Commerce’s Final Determination con- 
cerned measures taken to “encapsulate” the melting furnace to abate 
noise and air pollution. Commerce emphasized that the need for 
some measure “had been identified several years prior to the [Prov- 
ince’s] purchase of [the Industrial Site],” after local residents com- 
plained. According to the Final Determination, “[t]he Province asked 
Bolzano to develop a proposal to solve the problem,” and “[iln 1992, 
the Province agreed to Bolzano’s proposal to encapsulate the melting 
furnace.” The Final Determination further states, “[bly 1995 [when 
the Province purchased the Industrial Site, and then leased it to 
Valbruna], Bolzano still had not undertaken the encapsulation 
project. Instead, it was included in the round of environmental work 
covered by the lease payment exemption.” Final Determination, 63 
Fed. Reg. at 40,485. 

Commerce concluded that the Province was not obligated to under- 
take the furnace encapsulation project, “because the obligation was 
incurred before the lease [with Valbruna].”°® As Commerce summed 
up its rationale: 


[T]he Province imposed an obligation on Bolzano to undertake 
environmental measures several years before the signing of the 
lease. Then, the Province agreed to forgo revenue in order to 
see that the obligation was fulfilled. 


Final Determination, 63 Fed. Reg. at 40,485. 


have the personnel or time to oversee and supervise extraordinary maintenance activi- 
ties. 


Pub. Doc. No. 218 at 9 (emphasis added). See also Valbruna Reply Brief at 13 (noting that, 
“while the Province normally protected itself through an indemnification clause in its trans- 
actions involving land only (as it did also in this case), it had no prior experience in transac- 
tions involving buildings”). 


38]t seems likely that what Commerce actually meant to say here was not that the Prov- 
ince was not obligated to undertake the furnace encapsulation project “because the obliga- 
tion was incurred before the lease [with Valbruna},” but rather — because the obligation 
was incurred before the Province’s purchase of the property. 

In any event, the overall point that Commerce seeks to make is that the Province (as a 
new property owner/landlord/lessor) was absolved of all responsibility for events, hazards 
and conditions that pre-dated its ownership. But that point is not consistent with either the 
record here, or with common sense. 
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Although Commerce’s rationale is so terse that it is difficult to fol- 
low (and its summary so clever that it seems compelling, at first 
blush), closer scrutiny suggests a fundamental flaw in the agency’s 
logic. In essence, Commerce appears to conflate the dual roles of the 
Province — as a sovereign on the one hand, and as a commercial ac- 
tor on the other — and thus to confuse the rights and responsibilities 
of the Province qua sovereign with those of the Province qua prop- 
erty owner/lessor. In other words, even assuming that the Province 
(acting in its sovereign capacity) “imposed an obligation on Bolzano 
to undertake environmental measures” several years before the 
Province (acting in its commercial capacity) purchased the Indus- 
trial Site and entered into a lease with Valbruna,*” the fact remains 
that as Commerce found in its Final Determination — “[uJnder 
Italian law, the landlord would normally bear the responsibility for 
pre-existing environmental costs under a normal lease agreement.” 
Final Determination, 63 Fed. Reg. at 40,485. 

Thus, when the Province (acting in its commercial capacity) pur- 
chased the Industrial Site, it essentially inherited — as the new 
property owner/lessor — the environmental hazard that it (acting in 
its sovereign capacity) had sought to have remedied some years be- 
fore. At least vis-a-vis its new lessee, Valbruna, Italian law obligated 
the Province (in its commercial capacity, as landlord/lessor) to “bear 
the responsibility for pre-existing environmental costs.” In a 
“bargained-for exchange,” Valbruna agreed to undertake the encap- 
sulation project (among others), in return for the Province’s grant of 
a two-year rent abatement. Viewed from this perspective, contrary to 
Commerce’s contention, there was no failure of consideration for the 
rent abatement. 

Commerce’s analysis on the second project is, if anything, even 
worse than the first. The second project concerned the “clean up and 
removal of asbestos from the buildings” that the Province leased to 
Valbruna. Commerce explained, in its Final Determination, that — 
under Italian law — where an employer leases (rather than owns) a 
facility with an asbestos hazard, “the company could, as the tenant, 
request [i.e., require] that the landlord undertake the asbestos re- 
moval.” Final Determination, 63 Fed. Reg. at 40,485. 


39 As Valbruna/Bolzano aptly observes, Commerce seeks to make too much of the signifi- 
cance of the discussions between the Province and Bolzano as to the complaints of local resi- 
dents and the Province’s request that Bolzano develop a proposal to address those com- 
plaints. See, e.g., Valbruna Brief at 29 n.63. For example, neither the Final Determination 
nor the Government’s brief cites to any record evidence to support the implication that 
Bolzano was somehow legally obligated to undertake remedial measures to respond to the 
concerns of local residents and the Province. (Moreover, even if Commerce had in fact estab- 
lished that Bolzano did have such a legal obligation before the Site Purchase Agreement 
and the related transactions, there is no record evidence to establish that the Province — 
which purchased both the land and the buildings — would have been absolved of responsi- 
bility for the problem after the transactions.) 
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Commerce nevertheless concluded that, in this case, the Province 
(i.e., the landlord/lessor) had no responsibility for the removal of as- 
bestos from the buildings it leased to Valbruna, “because [Valbruna] 
had assumed the obligation under the lease.” As Commerce summed 
up its rationale: 


[S]ince Valbruna agreed to assume the obligation for extraordi- 
nary maintenance under the lease, the company would have no 
means of requiring the owner to do the repairs [i.e., the asbes- 
tos removal]. Thus, the Province agreed to forgo revenue in or- 
der to have the asbestos problem addressed even though it 
would not have been its responsibility to pay for [the work]. 


Final Determination, 63 Fed. Reg. at 40,485. 

On its face, that logic seems utterly circular.*° Commerce seem- 
ingly points to the result of the negotiations between the Province 
and Valbruna — i.e., the Lease Agreement itself (including the provi- 
sion under which Valbruna assumes the Province’s responsibility for 
certain initial extraordinary maintenance projects) — as proof that 
the Province never had responsibility for those projects in the first 
place. See Valbruna Brief at 26—28; Valbruna Reply Brief at 3-5. 

It is perhaps telling that the Government’s brief makes no attempt 
to respond to the claim that Commerce’s rationale is circular. For its 
part, AL Tech makes a valiant effort to dress up the agency’s reason- 


ing.*! But you can’t put lipstick on a pig. 


40 Commerce’s verification report includes the same circular logic. See Pub. Doc. No. 218 
at 9; Valbruna Brief at 27-28. The Government’s brief simply recites that same logic, and 
made no attempt to refute the characterization of Commerce’s reasoning as “circular.” See 
Gov’t Response Brief at 59; Valbruna Reply Brief at 3-4. 

41 AL Tech and the Government both attempt to “backfill” Commerce’s determination 
with impermissible post hoc rationale. 

For example, AL Tech points to statements in the record suggesting that the asbestos 
levels in the buildings on the Industrial Site were within legal limits. See AL Tech Response 
Brief at 9-10; but see Valbruna Reply Brief at 11-13. Even if true, Commerce plainly did not 
rely on the relative levels of asbestos contamination as a basis for its Final Determination. 

AL Tech also attempts to argue that Valbruna was responsible for the furnace encapsula- 
tion project as “successor-in-interest” to Bolzano. See AL Tech Response Brief at 13-15. 
However, that theory too was not relied on by Commerce as a basis for its Final Determina- 
tion; nor does it find any evidentiary basis in the record. (Moreover, although the record is 
silent on the matter, it seems likely that Valbruna would (at most) have become successor- 
in-interest to Bolzano the steelmaker, and that the Province would have been deemed 
“successor-in-interest” to Bolzano the property owner.) 

Similarly, both AL Tech and the Government make the claim that — as the Government 
puts it — in granting the two-year rent abatement, “commercial considerations were 
eclipsed by other social and political factors” (i.e., the Province’s concern with ensuring the 
continued employment of workers). See Gov’t Response Brief at 56-57; AL Tech Response 
Brief at 17-18. But, yet again, Commerce made no mention of that factor in its Final Deter- 
mination. See generally Valbruna Reply Brief at 7-8. 

Finally, in its brief, the Government makes the claim that “it was highly unlikely that a 
commercial landlord would have entered into the lease with Valbruna at all, much less 
granted a two-year rent exemption for environmental remediation projects that related 
mainly to the modification of buildings on the Bolzano site — buildings that an ordinary 
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If the logic of Commerce’s determination on Valbruna’s two-year 
rent abatement is as fundamentally flawed as it appears to be, that 
determination is both unsupported by the evidence and not in accor- 
dance with law. However, there remains at least a remote possibility 
that the problem lies not in the logic of the agency’s determination 
but, rather, in its expression. 

Given these unusual circumstances, it is appropriate to remand 
this issue, to accord Commerce an opportunity to reconsider its de- 
termination and to fully articulate the rationale for that determina- 
tion, taking into consideration the record evidence as well as all par- 
ties’ arguments, both at the administrative level and in this forum. 


b. Valbruna’s Proposed Adjustment for Its Assumption of 
Future Extraordinary Maintenance Expenses 


In addition to challenging Commerce’s treatment of the rent 
abatement it negotiated in exchange for its assumption of the Prov- 
ince’s responsibility for initial extraordinary maintenance and envi- 
ronmental remediation, Valbruna/Bolzano also contests the agency’s 
refusal to make an adjustment for Valbruna’s assumption of respon- 
sibility for ongoing extraordinary maintenance under the Lease 
Agreement. See Final Determination, 63 Fed. Reg. at 40,484; 
Valbruna Brief at 31-37; Valbruna Reply Brief at 16-21. But see 
Gov't Response Brief at 53-55; AL Tech Response Brief at 19-22. 

Valbruna/Bolzano asserts that the 5.7% benchmark rate used in 
Commerce’s “adequate remuneration” analysis assumes that the 
landlord/lessor bears responsibility for extraordinary maintenance, 
in accordance with Italian law. However, under the specific terms of 
the Lease Agreement here, Valbruna assumed that responsibility. 
Thus, according to Valbruna/Bolzano, Commerce’s failure to make an 
appropriate adjustment effectively ignores the bargained-for reallo- 
cation of responsibility for extraordinary maintenance negotiated be- 
tween the Province and Valbruna.** See Valbruna Brief at 31-37; 
Valbruna Reply Brief at 16-21. 

In its Final Determination, Commerce set forth the bases for its 
refusal to make an adjustment for Valbruna’s assumption of respon- 


commercial landlord, and even the Province itself, would have demolished, but for the Prov- 
ince’s desire to maintain employment at the steel works, and to have steel-related environ- 
mental reclamation projects undertaken.” Gov't Response Brief at 58. In essence, the Gov- 
ernment attempts to argue that the Province’s decision to lease the Industrial Site to 
Valbruna was unreasonable. But, clearly, Commerce made no such finding in its Final De- 
termination. Indeed, Commerce implicitly found that the Province acted reasonably in de- 
ciding to rent the land and buildings to Valbruna (although Commerce also found that the 
rent to be paid was insufficient). See generally Valbruna Reply Brief at 7-8. 


#2 A}] parties agree (1) that, under Italian law, the landlord/essor bears the responsibil- 
ity for extraordinary maintenance; (2) that, under Italian law, the parties may reallocate 
that responsibility; and (3) that, in the Lease Agreement, Valbruna and the Province did so 
here. See Prop. Doc. No. 50, Ex.9; Pub. Doc. No. 223 at 3; Valbruna Brief at 34; Valbruna 
Reply Brief at 16-17; Gov't Response Brief at 53-55; AL Tech Response Brief at 19-22. 
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sibility for ongoing extraordinary maintenance over the life of its 30- 
year lease:** 


[T]he record evidence demonstrates that although the Italian 
Civil Code obliges the landlord to pay for extraordinary mainte- 
nance, this obligation may be borne by the lessee if specified in 
the lease. In particular, we learned at verification that long- 
term leases often oblige the lessee to bear responsibility for 
these costs because of the long-term costs involved. The [lease 
for the Industrial Site] is for a period of 30 years, the maximum 
allowed under Italian law. Thus, the terms of this particular 
contract are such that a commercial landlord most likely would 
have assigned this obligation to the tenant. Further, the obliga- 
tion would be factored into the lease rate. To the extent that 
[Valbruna] may face an additional financial obligation than 
other parties because of extraordinary maintenance, that is 
balanced by the fact that [Valbruna’s] lease term is much longer 
than the norm. Therefore, the [5.7%] average rate of return is 
an appropriate benchmark without any adjustments. .. . 


Final Determination, 63 Fed. Reg. at 40,484. 

Implicit in Commerce’s reasoning are at least two findings: (1) a 
finding that the 5.7% benchmark rate reflects an allocation of re- 
sponsibility for extraordinary maintenance to the lessee; and (2) a 
finding that the 5.7% rate would remain unaffected even if the les- 
see’s liability for extraordinary maintenance was for a term of 30 
years (rather than the 10-year term on which the 5.7% rate is appar- 
ently based). See Commercial Experts Report, Pub. Doc. No. 223 at 2 
(Gabetti officials explain that “typical rate of return [is] 5.7 percent” 
and that “leasing of industrial land is normally for ten years”). Nei- 
ther of these two “findings” finds support in the record. 

As Valbruna/Bolzano observes, the REAG study expressly states 
that its “average” rate is based on standard contract terms, before 
any reallocation of rights and responsibilities by the lessor and the 
lessee on matters such as liability for ongoing extraordinary mainte- 
nance. Because the REAG basic rate reflects the lessor’s retention of 
liability for such maintenance, the REAG study makes an adjust- 
ment for Valbruna’s assumption of that responsibility under its 
Lease Agreement with the Province.** See Prop. Doc. No. 44, Att. 1, 


43 As with depreciation (discussed in section II.B.2.c below), the record suggests that 
Commerce initially intended to make an adjustment for Valbruna’s assumption of responsi- 
bility for ongoing extraordinary maintenance. In its Preliminary Determination, Commerce 
stated that it “did not have the information to calculate an adjustment to [its] benchmark 
for the cost of extraordinary maintenance,” but that it planned to examine the issue for its 
Final Determination. See Preliminary Determination, 63 Fed. Reg. at 822. 


44 One of Commerce’s key reasons for deciding against the REAG rate as its benchmark 
was that the basic REAG rate reflected lease terms different than those of Valbruna’s Lease 
Agreement with the Province — including, inter alia, Valbruna’s assumption of responsibil- 
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Letter 2. See generally Valbruna Response Brief at 32 n.18, 42; 
Valbruna Reply Brief at 20-21. 

In contrast, the evidentiary record here is, at best, ambiguous as 
to the contract terms that underpin Commerce’s 5.7% benchmark 
rate. The Final Determination states merely that the 5.7% rate “re- 
flects different terms, lengths, and locations of lease contracts 
throughout Italy.” Final Determination, 63 Fed. Reg. at 40,484. And 
the Commercial Experts Report on which the Final Determination 
relies states simply that the 5.7% rate is “typical” for industrial sites 
near Rome but is “an average that could be applied throughout 
Italy,” and that “leasing of industrial land is normally for ten 
years.”*° Unlike the REAG study, the Commercial Experts Report 
fails to specify whether the 5.7% rate assumes that responsibility for 
extraordinary maintenance is borne by the lessor or by the lessee.*® 


ity for ongoing extraordinary maintenance. See generally Gov't Response Brief at 49. If that 
lease term was significant enough to serve as a basis for rejecting the REAG rate, it logi- 
cally stands to reason that it may have a significant impact on rent (the lease rate). 


45 The Commercial Experts Report includes a brief discussion of the allocation of respon- 
sibility for extraordinary maintenance between lessors and lessees. However, it is a general 
discussion of typical practices, rather than a description of the specific assumptions under- 
pinning the 5.7% rate. See Commercial Experts Report, Pub. Doc. No. 223 at 2—3. Indeed, 
the report’s discussions of the two topics are separated by a paragraph summarizing 
purchase-leaseback transactions in Italy. 


46 Valbruna/Bolzano contends that “[t]he only reasonable inference to draw on the basis 
of the record developed by [Commerce] is that the 5.7% benchmark rate, like the REAG 
rate, reflects the standard allocation of rights and responsibilities between landlord and 
tenant” — i.e., that the 5.7% rate assumes that the lessor bears responsibility for ongoing 
extraordinary maintenance, so that Valbruna/Bolzano is entitled to an adjustment. See 
Valbruna Reply Brief at 21; see also id. at 18-19. 

On this record, however, nothing can be ruled out. It is thus also possible that the 5.7% 
benchmark rate assumes that the lessee bears responsibility for extraordinary mainte- 
nance — in which case Valbruna/Bolzano concedes that no adjustment would be necessary. 
See Valbruna Reply Brief at 17. And there is at least one other possibility. The Commercial 
Experts Report refers to the 5.7% rate as an “average.” See Commercial Experts Report, 
Pub. Doc. No. 223 at 2. It is at least conceivable that the 5.7% rate reflects an “average” of 
rates for both leases in which the lessee assumes responsibility for extraordinary mainte- 
nance and leases in which the lessor retains it. 

As an aside, it is also worth noting that — although the Final Determination asserts 
that, “[als an average,” the 5.7% benchmark rate “reflects different [contract] terms, 
lengths, and locations of lease contracts throughout Italy” — that statement is not clearly 
supported by the record. Final Determination, 63 Fed. Reg. at 40,484. Parsing the relevant 
language of the Commercial Experts Report, it is unclear which particular variables are re- 
flected in Gabetti’s “average” — specific contract terms, lengths of leases, locations of prop- 
erty throughout the country, etc. Property location seems the most straightforward; that is, 
it seems relatively clear from the language of the report that Gabetti believes that the 5.7% 
rate can fairly be used for locations across the country. In this sense, perhaps, the rate re- 
flects an “average” of “locations of lease contracts throughout Italy” (although, even so, it is 
not clear that the 5.7% rate was truly calculated as a nationwide “average” of varying rates 
from across the country). The basis for Commerce’s representations in the Final Determina- 
tion as to the relationship between the 5.7% rate and the length of the lease is less clear. As 
discussed elsewhere, it seems as though the 5.7% rate proffered by Gabetti assumes a 10- 
year lease, and is thus not an “average” of “different . . . lengths” of leases. But there may be 
room for doubt. On the other hand, the report’s discussion of the 5.7% rate as an “average” 
is entirely silent on specific contract terms (such as the allocation of responsibility for ex- 
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Moreover, even if one were inclined to strain to read the two sepa- 
rate sections of the Commercial Experts Report (addressing the 5.7% 
rate on the one hand, and typical practices concerning extraordinary 
maintenance on the other) as indicating — however inartfully — 
that the 5.7% rate reflects an allocation of responsibility for extraor- 
dinary maintenance to the lessee, the report would nevertheless fail 
to address the effect — if any — on the 5.7% rate if the lessee were to 
assume that responsibility for a term of 30 years (rather than the 10- 
year term that the 5.7% rate apparently contemplates). The record is 
simply silent on the subject.*’ 

In short, the bottom line is that, unless Commerce’s 5.7% bench- 
mark rate reflects essentially the same basic terms as the Lease 
Agreement between Valbruna and the Province, appropriate adjust- 
ments are required. Accordingly, this issue must be remanded to 
Commerce as well, to permit the agency to clarify the assumptions 


traordinary maintenance). It is therefore difficult to fathom at least from the record — 
the basis for Commerce’s statement in the Final Determination that the 5.7% rate reflects 
an “average” of “different [contract] terms.” 


47 As the Final Determination emphasizes, a 30-year lease is “the maximum allowed un- 
der Italian law.” Final Determination, 63 Fed. Reg. at 40,484. According to the Commercial 
Experts Report, a typical industrial lease in Italy has a term of only ten years. A 30-year 
lease is apparently very unusual — “more like a bank loan than a lease.” See Commercial 
Experts Report, Pub. Doc. No. 223 at 2. 

The parties speculated wildly — in their briefs and in oral argument — about the effect 
of the 30-year term of the Lease Agreement here, and whether such a long lease benefits 
the lessor or the lessee. See, e.g., Valbruna Brief at 37; AL Tech Response Brief at 22. But 
that debate is largely post hoc rationalization, unsupported by the record. See generally 
Burlington Truck Lines, Inc., 371 U.S. at 168-69. 

Vis-a-vis liability for extraordinary maintenance, Commerce’s Final Determination im- 
plicitly concedes that the 30-year term imposes on Valbruna “an additional financial obliga- 
tion” above and beyond that borne by the typical lessee. However, the Final Determination 
asserts that Valbruna’s additional financial burden “is balanced by the fact that [its] lease 
term is much longer than the norm.” See Final Determination, 63 Fed. Reg. at 40,484. In 
essence, Commerce concludes that any atypical extraordinary maintenance expense attrib- 
utable to the 30-year term of the lease is fully offset by some unstated benefit to Valbruna 
that flows from the extended term of the lease. There is no record support whatsoever for 
that conclusion. See generally Valbruna Reply Brief at 19-20 

The record here is utterly devoid of evidence on the implications of the exceptional term 
of the Lease Agreement at bar, for issues such as the reasonableness of the 5.7% bench- 
mark rate and Valbruna’s assumption of responsibility for ongoing extraordinary mainte- 
nance over the life of the 30-year lease. On remand, Commerce will have the opportunity to 
clarify — and, if appropriate, supplement — the record on this point 

Indeed, considerations such as those discussed above implicitly cast doubt on Com- 
merce’s use of the “typical” Italian 5.7% rate (which is based on a 10-year lease) as the 
benchmark for a lease that is three times longer — definitely “not a normal leasing term,” 
according to Gabetti. See Commercial Experts Report, Pub. Doc. No. 223 at 2. Accordingly, 
on remand, Commerce may even choose to fundamentally reconsider the wisdom of its use 
of the 5.7% rate as the benchmark for the Lease Agreement here at issue. See, e.g., 
Valbruna Brief at 36-37 (querying whether Commerce's use of 5.7% rate based on a normal 
lease term of 10 years as a benchmark for a 30-year lease is supported by “substantial evi- 
dence on the record”); Valbruna Reply Brief at 18-19 (“There is nothing on the record to 
suggest that [Commerce’s] 5.7% benchmark took into consideration the exceptional 30-year 
lease.”). 
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on which its 5.7% benchmark rate is based, and — if necessary — to 
make the appropriate adjustments. 


c. Valbruna’s Proposed Adjustment for the 
Depreciation of Buildings 


Just as Valbruna/Bolzano contends that Commerce should have 
factored in its assumption of extraordinary maintenance expenses in 
determining the adequacy of remuneration under Valbruna’s Lease 
Agreement with the Province, so too Valbruna/Bolzano faults Com- 
merce’s failure to take into account the depreciation of the buildings 
covered by the Lease Agreement. See Final Determination, 63 Fed. 
Reg. at 40,484; Valbruna Brief at 38-39; Valbruna Reply Brief at 
22-24.*° But see Gov’t Response Brief at 50-53; AL Tech Response 
Brief at 22-24. 

As set forth in its Final Determination, Commerce’s rationale for 
refusing to make an adjustment for depreciation spans but two sen- 
tences: “First, we verified that the buildings covered by the lease are 
very old. Given the age of the structures, we have not adjusted the 
rate ...to reflect the depreciation of the structures because the 
likely useful life remaining would be relatively short.”*° Final Deter- 
mination, 63 Fed. Reg. at 40,484. 

To be sure, the record supports Commerce’s finding that the build- 
ings on the Industrial Site are old. Record evidence indicates that 
most of the buildings were constructed between 1935 and 1940. See 
Prop. Doc. No. 44, Att. 1, Letter 1 at 6-7; Pub. Doc. No. 168 at 6. But 
the age of the buildings alone does not — in and of itself — establish 
that they have no remaining depreciable life. As Valbruna/Bolzano 


48The Government makes a half-hearted, one-sentence argument that Valbruna/ 
Bolzano’s challenge on this point is barred because it assertedly failed to exhaust its admin- 
istrative remedies. See Gov't Response Brief at 50. However, as explained in note 28 above, 
a party's failure to exhaust its administrative remedies is excused as to issues that “Com- 
merce in fact considered.” Timken Co. v. United States, 26 CIT , 240 F. Supp. 2d 1228, 
1238 (2002), quoting FAG Kugelfischer Georg Schafer AG v. United States, 25 CIT 74, 82, 
131 F. Supp. 2d 104, 114 (2001). That exception applies here. 

Valbruna/Bolzano raised the depreciation issue at the administrative level in the context 
of its argument urging Commerce to adopt the REAG rate (with adjustments) as the bench- 
mark rate for the agency's evaluation of the Lease Agreement. Specifically, Valbruna/ 
Bolzano advocated adjustment of the REAG rate to reflect, inter alia, the remaining depre- 
ciable life of the buildings on the Industrial Site. See Valbruna Reply Brief at 22 (citing 
Prop. Doc. No. 44, Att. 1, Letter 1 at 6-8); Case Brief of Acciaierie Valbruna SRL, Pub. Doc. 
No. 225 at 12-14. In its Final Determination, Commerce stated that it had considered 
Valbruna/Bolzano’s depreciation argument. See Final Determination, 63 Fed. Reg. at 40,484 
(stating that Commerce reconsidered, inter alia, the benchmark rate issue and the depre- 
ciation issue in light of “comments submitted by the parties”). 

49 Tn this quoted excerpt from the Final Determination, Commerce actually states that it 
“has not adjusted the rate upward to reflect depreciation.” (Emphasis added.) However, 
read in the context of the rest of that section of the agency’s analysis, it seems clear that the 
excerpt is referring to the benchmark rate — in which case Commerce actually meant to say 
“downward.” Alternatively, Commerce conceivably could have been referring to the lease 
rate — in which case “upward” would make sense. 
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argues, the depreciable life of even an old building can be extended 
by measures such as renovation, re-roofing, or other improvements. 
See Tr. at 21. 

In any event, for whatever reason, Commerce here failed to com- 
plete an analysis of the buildings’ depreciable life.°° Indeed, Com- 
merce actually did not even conclude that the buildings had no re- 
maining depreciable life. To the contrary, as noted above, in 
declining to consider an adjustment for depreciation, Commerce sim- 
ply asserted that the buildings’ “likely useful life remaining would be 
relatively short.” Final Determination, 63 Fed. Reg. at 40,484 (em- 
phasis added). Viewed in the light most favorable to Valbruna/ 
Bolzano, that conclusory statement effectively concedes both that 
the buildings probably had some remaining useful life (albeit “rela- 
tively short,” in Commerce’s view), and that the buildings’ future 
useful life potentially could be much longer. 

Seizing on the age of these buildings and other record evidence in- 
dicating that the normal useful life of buildings is 40 to 50 years, the 
Government argues that it was reasonable for Commerce to refuse to 
make the requested adjustment, because any depreciable value was 
extinguished sometime between 1975 and 1990. The Government 
further asserts that any remaining depreciation would have been in- 
significant over the 30-year term of Valbruna’s Lease Agreement.”! 
See Gov’t Response Brief at 51-52; Prop. Doc. No. 51 at 12. 

However, post hoc rationalization by litigation counsel is no substi- 
tute for an agency’s reasoned analysis on the record. See Burlington 
Truck Lines, Inc. v. United States, 371 U.S. 156, 168-69 (1962) 
(agency action “[to] be upheld, if at all, on the same basis articulated 
by the agency itself”) (citation omitted). Moreover, the Government’s 
argument is directly contravened by record evidence that Valbruna/ 
Bolzano cites, which suggests that the buildings in fact may have 
significant useful life remaining. See Prop. Doc. No. 44, Att. 1, Letter 
1 at 6-7; Prop. Doc. No. 6, App. 6c; Prop. Doc. No. 14 at 000097. But 
see Gov't Response Brief at 51-53; AL Tech Response Brief at 23-24. 

Particularly in light of the evidence to which Valbruno/Bolzano 
points, Commerce’s finding that the buildings are “very old” cannot 
be linked to a conclusion that an adjustment for depreciation is not 


50 As with ongoing extraordinary maintenance (discussed in section II.B.2.b above), the 
record reflects that Commerce initially intended to make an adjustment for depreciation. In 
its Preliminary Determination, Commerce stated that it “would have made an adjustment 
to account for the depreciation of the buildings,” but that it did not yet have all the informa- 
tion required for the analysis. See Preliminary Determination, 63 Fed. Reg. at 822. 

51 As discussed above, the overall subsidy rate at issue here is 1.28% — a rate only mar- 
ginally above the statutory de minimis threshold of one percent. Particularly given the 
number of challenges to various aspects of Commerce’s Final Determination in this case, it 
is therefore dangerous to cavalierly dismiss out of hand as “insignificant” any consideration 
that might have the effect of lowering the overall subsidy rate, because a handful of other- 
wise arguably “insignificant” factors could — cumulatively — reduce the subsidy rate below 
the de minimis threshold. 
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warranted, absent further analysis by the agency. See Final Determi- 
nation, 63 Fed. Reg. at 40,484. And, without the benefit of further 
analysis, Commerce’s reasoning cannot be upheld as supported by 
substantial evidence. 

Accordingly, this issue too must be remanded to Commerce, to per- 
mit the agency to reach and explain a conclusion consistent with the 
evidentiary record. 


C. Commerce’s Determination That Various Government 
Programs Conferred Subsidies 


Valbruna/Bolzano’s final assault is on Commerce’s findings that 
countervailable subsidies were conferred by assistance received 
under three government programs — Law 25/81, Law 193/84, and 
the European Social Fund. According to Commerce, aid under 
these three programs benefitted Valbruna/Bolzano at subsidy rates 
totaling 0.47%. See Final Determination, 63 Fed. Reg. at 40,479, 
40,485-88. 

In essence, Valbruna/Bolzano contends that the government assis- 
tance provided under the three programs at issue was either (1) re- 
paid, (2) not allocable to the merchandise at issue here, or (3) gener- 
ally available — that is, not “specific? — and therefore not 
countervailable.®” See generally Valbruna Brief at 40-60; Valbruna 
Reply Brief at 24-46. But see Gov’t Response Brief at 19-21, 60-78; 
AL Tech Response Brief at 25—45. 

In each instance, Valbruna/Bolzano’s arguments warrant remand. 


1. Law 25/81 Aid 


___—~Vailbruna/Bolzano challenges Commerce’s determination 
that — even though the aid had been repaid in full by Falck — cer- 
tain restructuring assistance and long-term, low interest loans made 
under Provincial Law 25/81°° to Bolzano between 1983 and 1992 
(while it was a subsidiary of Falck) conferred a countervailable sub- 
sidy. See Valbruna Brief at 40-50; Valbruna Reply Brief at 24-27; Fi- 
nal Determination, 63 Fed. Reg. at 40,485—86. Commerce assessed a 
countervailing duty rate of 0.28%. Final Determination, 63 Fed. Reg. 
at 40,486. 

In its Final Determination, Commerce acknowledged a 1996 deter- 
mination by the European Commission (“EC”) that the Law 25/81 
aid to Bolzano was illegal. Commerce even conceded that Falck had 


59 aan , . + t ” . : 

°“In addition, Valbruna/Bolzano challenges Commerce's “pass-through” determinations 
as to assistance provided under Law 25/81 and Law 193/84. However, that issue is pres- 
ently on remand to Commerce, and has been stayed 

5s eg . . ~ . ° . ° ‘ 

53 Law 25/81 provides for financial assistance from the Province to companies to support 
advanced technology, environmental investment, and restructuring projects. 
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“effectively repaid” the aid, as the EC had ordered.™* See Final Deter- 
mination, 63 Fed. Reg. at 40,486. Commerce nevertheless ignored 
that repayment in its countervailing duty analysis, asserting that — 
because Falck was appealing the EC’s order before the Court of First 
Instance of the European Communities — the repayment was not le- 
gally “final” and was “likely [to] remain unresolved for a number of 
years.” Final Determination, 63 Fed. Reg. at 40,491.°° 

Valbruna/Bolzano argues, in a nutshell, that Commerce’s treat- 
ment of the Law 25/81 aid to Bolzano (including Falck’s repayment) 
is inconsistent with the countervailing duty statute, prior case law, 
and agency practice. See generally Valbruna Brief at 38—45; 
Valbruna Reply Brief at 31-34. For their part, the Government and 
AL Tech maintain that Commerce properly refused to consider the 
effect of Falck’s repayment, in light of Falck’s then-pending appeal. 
See generally Gov't Response Brief at 60-65; AL Tech Response Brief 
at 28-30. 

Whatever the merits of the parties’ positions, much of their argu- 
ment has been rendered academic. A final, non-appealable judgment 
affirming the decision of the Court of First Instance and denying 
Falck’s appeal of the EC’s repayment order has been issued by the 
European Court of Justice (“ECJ”). See Letter to Court from counsel 
for Valbruna/Bolzano (filed March 21, 2003) (enclosing Attachment 
1, analyzing the ECJ decision). The matter is now conclusively 
settled. The repayment stands. 

Indeed, in a determination that Commerce issued in a related ad- 
ministrative proceeding, the agency found — based on the denial of 
Falck’s initial appeal by the Court of First Instance, even before the 
judgment in Falck’s second and final appeal (i.e., its appeal to the 
ECJ) — that, “given the diminished prospects for Falck to recover 
the amount it had repaid, there was no benefit to Bolzano or 
Valbruna from the grants and loans received under [Law 25/81] after 
January 1, 1986.” Accordingly, Commerce there concluded that only 
the aid provided to Bolzano prior to January 1986 is countervailable. 
See Stainless Steel Wire Rod from Italy, 67 Fed. Reg. 39,357, 39,360 
(June 7, 2002); Stainless Steel Wire Rod from Italy, 67 Fed. Reg. 
63,619 (Oct. 15, 2002). See also n. 6, supra. 


54 As explained in section I above, Falck sold Bolzano to Valbruna in 1995. As part of the 
Share Transfer Agreement, Falck retained both liability for repayment and the right to 
challenge any decision requiring repayment. See Final Determination, 63 Fed. Reg. at 
40,486; Share Transfer Agreement, Prop. Doc. No. 9, App. F—1 at Art. 8.01. 

The EC’s decision required repayment of all Law 25/81 restructuring assistance and 
loans received by Bolzano, except aid approved before January 1, 1986. See Final Determi- 
nation, 63 Fed. Reg. at 40,486. 


55 Commerce stated that, once a final judgment was rendered in Falck’s appeal, the issue 
could be reconsidered in an administrative review, if appropriate. Final Determination, 63 
Fed. Reg. at 40,491. 
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The Government nevertheless continues to oppose remanding the 
issue to allow the agency to reconsider its position in light of these 
developments. The Government invokes the general principle that 
the scope of the administrative record for purposes of judicial review 
is limited to that information which was before the agency at the 
time it rendered its decision. See Defendant’s Response to the 
Court’s Questions of March 6, 2003 (filed March 20, 2003) (quoting 
Kerr-Mcgee Chem. Corp. v. United States, 21 CIT 11, 18, 955 F. Supp. 
1466, 1472 (1977)). 

However, the Government’s proposed course of action would 
amount to turning a blind eye to the now certain fact that the aid at 
issue has been — as Commerce itself found in its Final Determina- 
tion here — “effectively repaid.” Final Determination, 63 Fed. Reg. at 
40,486. True, many agency decisions are inherently predictive. But 
to require the judiciary to categorically ignore all events that occur 
after an agency determination (no matter how direct their bearing 
on the agency’s predictions) would be to risk “convert[ing] the re- 
viewing process into an artificial game.”°® Amoco Oil Co. v. E.PA, 
501 F.2d 722, 730 (D.C. Cir. 1974). Thus, while the Government 
points to an important principle guiding judicial review of agency de- 
cisions, it is no ironclad rule. 

As the courts have recognized over the years, it is necessary in cer- 
tain circumstances to supplement the administrative record “to 
preserve ... meaningful judicial review.” Rust Constructors Inc. v. 
United States, 49 Fed. Cl. 490, 496 (2001) (quotations omitted). That 
is particularly true where — as here — evidence coming to light af- 
ter an agency’s decision shows whether that decision was correct or 
not. See Esch v. Yeutter, 876 F.2d 976, 991 (D.C.Cir. 1989) (listing cir- 
cumstances when it is appropriate to supplement the administrative 
record); Leboeuf, Lamb, Greene & Macrae, LLP v. Abraham, 215 F. 
Supp. 2d 73, 82 (D.D.C. 2002) (admitting evidence arising after 
agency action that showed the correctness of the agency’s decision).”’ 

Moreover, to ignore the ECJ ruling in this case would undermine 
an important policy of the antidumping and countervailing duty 


56 Attempting to characterize this issue for analytical purposes rapidly becomes an exer- 
cise in metaphysics. It is not clear, for example, that the issuance of a decision by a legal 
tribunal constitutes an “event” — at least not in the same sense that the term is typically 
used to refer to “subsequent events” (i.e., factual developments that post-date an agency’s 
action). 

Nor is it even clear that what is at issue here was, in fact, “subsequent.” In other words, 
there was nothing “subsequent” about either the law that necessitated repayment of the 
Law 25/81 aid, or Falck’s repayment of that aid. Specifically, the law on which the EC relied 
to require repayment of the Law 25/81 aid was itself already in existence at the time of 
Commerce’s Final Determination — even if there had not yet been a final, non-appealable 
judicial determination on its application to Falck. And, as discussed above, Commerce itself 
conceded in its Final Determination that Falck in fact had already made repayment. 

57 See also, e.g., Welch v. U.S. Air Force, 249 F. Supp. 2d 797, 810 (N.D. Tex. 2003); ITT 
Fed. Servs. Corp. v. United States, 45 Fed. Cl. 174, 185 (1999) 
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laws — calculating antidumping and countervailing duties accu- 
rately. Cf. Rhone Poulenc, Inc. v. United States, 899 F.2d 1185, 1191 
(Fed. Cir. 1990) (the “basic purpose” of the antidumping statute is to 
calculate duties “as accurately as possible”). If Falck’s repayment of 
the Law 25/81 aid means that no benefit was conferred, to 
countervail that aid would violate both the spirit and the letter of 
the law. See 19 U.S.C. § 1677(5)(A)-(B) (defining a countervailable 
subsidy as one that confers a benefit on the recipient). In other 
words, it is now certain that failure to consider Falck’s repayment 
could result in countervailing duties being levied against a company 
that did not benefit from a legally cognizable subsidy — a clearly un- 
lawful result. 

Accordingly, this matter must be remanded to Commerce so that 
the agency may reconsider its treatment of the Law 25/81 aid in 
light of the repayment of that aid, as well as any other related is- 
sues.’ 


2. Law 193/84 Aid 


Valbruna/Bolzano mounts two distinct attacks on Commerce’s de- 
termination that certain “capacity reduction” grants received by 
Falck and Valbruna under Law 193/84 conferred a countervailable 
subsidy. Valbruna/Bolzano first asserts that the agency erred in at- 
tributing those grants to the merchandise subject to the investiga- 
tion at issue here. See Valbruna Brief at 50-53. But see Gov't Re- 
sponse Brief at 15-19; AL Tech Response Brief at 35-38. In the 
alternative, Valbruna/Bolzano argues that Commerce erred in com- 
bining benefits received under two programs under Law 193/84 be- 
fore performing its “small grants test,” with the result that the ben- 
efits were not expensed in year of receipt (contrary to applicable 
regulations). See Valbruna Brief at 50-53; Valbruna Reply Brief at 
37-41. But see Gov’t Response Brief at 19-21; AL Tech Response 
Brief at 38—40. For the Law 193/84 grants, Commerce calculated a 
subsidy rate of 0.14%. See generaily Final Determination, 63 Fed. 
Reg. at 40,479, 40,492. 


58 In addition to its repayment argument, Valbruna/Bolzano advances a second challenge 
to Commerce’s determination on the treatment of the Law 25/81 aid to Bolzano. According 
to Valbruna/Bolzano, Commerce erred in determining that any subsidy under Law 25/81 
was de facto “specific” (and thus countervailable) within the meaning of the statute. See 
Valbruna Brief at 39-40, 45—50; Valbruna Reply Brief at 24-31; 19 U.S.C. § 1677(5A)(D). 
However, the issue of de facto specificity depends on whether the Law 25/81 aid conferred a 
subsidy. Because remand of the repayment issue necessarily reopens the question of 
whether the Law 25/81 aid conferred a subsidy, de facto specificity is not now ripe for re- 
view. 

On remand, Commerce will have the opportunity to reconsider its specificity determina- 
tion, in light of its redetermination on the repayment issue (as well as any other relevant 
considerations). 
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As Commerce’s Final Determination explains, Law 193/84 pro- 
vides for grants to reduce steel output pursuant to Italy’s obligations 
under the European Coal and Steel Community (“ECSC”). Both 
Falck and Valbruna received grants in 1985 and 1986 under Article 
2 (covering ECSC steel production) and Article 4 (covering non- 
ECSC pipe and tube production) of that law. See Final Determina- 
tion 63 Fed. Reg. at 40,479. 

In a prior proceeding, Commerce determined that Law 193/84 
“provides countervailable subsidies in the form of non-recurring 
grants to the private steel sector.” Finding that “[nJo new informa- 
tion or evidence of changed circumstances [was] submitted in this 
proceeding,” Commerce here declined to reconsider that earlier de- 
termination. See Final Determination, 63 Fed. Reg. at 40,479 (citing 
Certain Steel from Italy, 58 Fed. Reg. 37,327, 37,332—33 (Dep’t Com- 
merce, July 9, 1993) (final determination); see also Preliminary 
Determination, 63 Fed. Reg. at 816; Valbruna Brief at 50-51 & 
nn.118—19; Gov’t Response Brief at 15. 

Valbruna/Bolzano maintains that, in this case, Commerce violated 
its longstanding “tying” practice. Under that practice, if a subsidy is 
tied to the production or sale of a particular product, Commerce gen- 
erally attributes the subsidy only to that product. See 19 C.F.R. 
§ 351.525(b)(5). Valbruna/Bolzano emphasizes that Falck’s produc- 
tion facilities that received the grants at issue never produced sub- 
ject merchandise. See Valbruna Brief at 50-51. 

But Commerce’s “tying” practice does not apply in this case, be- 
cause plant closure assistance is at issue. See Final Determination, 
63 Fed. Reg. at 40,479. As explained in the Final Determination, 
Commerce has found that — where plant closure assistance is in- 
volved — that aid benefits all of the subject company’s operations.” 
Commerce reasons that, as one inefficient facility is closed, resources 
are freed up to benefit the production facilities that remain. Final 
Determination, 63 Fed. Reg. at 40,479 (citing Certain Steel Products 
from Austria (GIA), 58 Fed. Reg. at 37,269-70 (citing British Steel 
Corp. v. United States, 9 CIT 85, 605 F.Supp. 286 (1985) (“British 
Steel”))). Thus, Commerce’s practice has been to treat all plant clo- 
sure aid as countervailable — even if that aid is, ostensibly, aimed at 
non-subject merchandise. Final Determination, 63 Fed. Reg. at 
40,479. 


59 Valbruna/Bolzano also argues that Commerce only deviates from its tying practice in 
cases, unlike this one, where the closure aid is received after the plant has already closed. 
Valbruna Brief at 52-53 & n.124 (citing Steel Wire Rod from Canada, 62 Fed. Reg. 54,972, 
54,981 (Dep’t Commerce Oct. 22, 1997) (final determination)). To the contrary, Commerce 
has found that grants received both before and after closure of the facilities in question ben- 
efit the remaining production facilities. See Steel Wire Rod From Canada, 62 Fed. Reg. at 
54,980. 


60 Indeed, the Court of International Trade upheld Commerce’s rationale in British Steel, 
where it found that “[als a company becomes more cost efficient and thereby more price 
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Commerce’s “tying” rationale in this case is consistent with its es- 
tablished practice of considering plant closure aid to be “untied” from 
particular merchandise; and Valbruna/Bolzano advances no compel- 
ling reason here to depart from prior case law upholding that prac- 
tice. 

Valbruna/Bolzano has somewhat greater success on its challenge 
to Commerce’s determination to treat the grants provided to Falck 
under Article 2 and Article 4 of Law 193/84 as part of the same pro- 
gram for purposes of the agency’s “small grants test.”°' The small 
grants test carves out an exception to Commerce’s general practice of 
allocating non-recurring aid to a firm over the number of years cor- 
responding to the average useful life of renewable physical assets. 19 
C.F.R. § 351.524(b)(1). Rather than allocating non-recurring ben- 
efits over a number of years, the exception allows Commerce to allo- 
cate the aid in the year it is received if the “total amount approved 
under the subsidy program is less than 0.5 percent of relevant 
sales.” 19 C.F.R. § 351.524(b)(2). 

If Commerce treats Article 2 and Article 4 as separate programs, 
the aid that Falck received will be allocated to the year in which it 
was received, rendering it — in this case — non-—countervailable. 
But, because Commerce here combined aid from Articles 2 and 4, the 
funds distributed to Falck exceeded the 0.5% threshold of the small 
grants test. The aid was therefore allocated over a number of years, 
and found to be countervailable. See generally Valbruna Brief at 54; 
Valbruna Reply Brief at 39. 

Commerce’s treatment of Article 2 and Article 4 aid as part of a 
single program may reflect a reasonable agency interpretation of the 
governing statute, the relevant regulations, and the evidence of 
record in this matter. However, there is no simply no way of know- 
ing. Commerce has failed to articulate the reasoning behind its deci- 
sion. See Final Determination, 63 Fed. Reg. at 40,479. 

AL Tech tries to bridge the gap by arguing that Commerce has 
consistently treated all aid under Law 193/84 as part of a single pro- 


competitive, there is a direct benefit to the manufacture, production, or export of all the 
firm’s products.” British Steel, 9 CIT at 95, 605 F. Supp. at 293 (emphasis added). 

61The Government raises two procedural objections to Valbruna/Bolzano’s small grants 
argument. First, the Government criticizes Valbruna/Bolzano because it failed to raise the 
issue in briefing during the administrative proceedings. See Gov't Response Brief at 19 n.6. 
The short answer to the Government’s point is that Valbruna/Bolzano had no reason to 
raise the issue earlier, because Commerce had not combined the grants under the two ar- 
ticles in its Preliminary Determination. See Preliminary Determination, 63 Fed. Reg. at 
825-26. The doctrine of exhaustion requires only that parties be timely, not clairvoyant. 

The Government also claims that Valbruna/Bolzano improperly raised this issue in a let- 
ter alleging a ministerial error. See Gov't Response Brief at 19 n.6. That argument fails as 
well. Raising such an issue in a letter within five days after the Final Determination, as 
Valbruna/Bolzano did, is the appropriate mechanism to address ministerial error, pursuant 
to 19 C.F.R. § 351.224. And Commerce has considered similar issues to be ministerial in the 
past. See, e.g., Fabrique de Fer de Charleroi, SA v. United States, 25 CIT 567, 581, 166 F. 
Supp. 2d 593, 607 (2001). 
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gram. See AL Tech Response Brief at 39 (citing Certain Steel Prod- 
ucts From Italy, 58 Fed. Reg. at 37,327, 37,332—33 (Dep’t Commerce 
July 9, 1993) (final determination); Small Diameter Circular Seam- 
less Carbon and Alloy Steel Standard, Line and Pressure Pipe 
(“Seamless Pipe”) From Italy, 60 Fed. Reg. 31,992, 31,996 (Dep't 
Commerce June 19, 1995) (final determination); Oil Country Tubu- 
lar Goods From Italy, 60 Fed. Reg. 33,577, 33,580 (Dep’t Commerce 
June 28, 1995) (final determination)). The Government chimes in 
that the language of the applicable regulation indicates that the 
small grants test is to be applied to all benefits associated with Law 
193/84, not just each individual benefit. See Gov’t Response Brief at 
20. 

However persuasive these arguments may be, they find no anchor 
in the agency’s determination, and thus constitute impermissible 
post-hoc rationalization. See Burlington Truck Lines, Inc., 371 U.S. 
at 168-69. The explanations of counsel are no substitute for a rea- 
soned and transparent agency determination. 

Moreover, if Commerce’s reasoning is opaque, its action is also 
somewhat inconsistent. While Commerce may have consistently 
treated all aid under Law 193/84 as a single program in the past, it 
does not appear to have done so here. Cf. AL Tech Response Brief at 
39 & n.20 (and determinations cited there). Commerce treated aid 
under Article 3 of Law 193/84 as separate from aid under Articles 2 
and 4 for purposes of the small grants test.°” See Preliminary Deter- 
mination, 63 Fed. Reg. at 816, 825-26; Final Determination 63 Fed. 
Reg. at 40,479, 40,492. Further, Commerce’s treatment of Article 2 
and Article 4 aid as part of a single program under Law 193/84 dif- 
fers — at least on its face — from its treatment of aid under Article 
13 and Article 15 of Law 25/81. See section II.C.1, supra. There, find- 
ing that Articles 13 and 15 had, inter alia, different eligibility re- 
quirements and different application procedures, Commerce treated 
the aid received under Articles 13 and 15 as separate from the rest of 
Law 25/81 aid. See Final Determination, 63 Fed. Reg. at 40,485. 
Valbruna/Bolzano maintains that the separate eligibility require- 
ments and application procedures for aid under Articles 2 and 4 sug- 
gest that Commerce should have reached the same conclusion here. 
See Valbruna Reply Brief at 37-41. Unfortunately, it is not possible 
to discern the agency’s reasoning. 

Accordingly, this matter must be remanded to Commerce, to per- 
mit it to reexamine and explain its application of the small grants 
test to the aid provided under Article 2 and Article 4 of Law 193/84. 


62 Commerce found that Valbruna’s Article 3 aid amounted to less than 0.5 percent of to- 
tal sales and therefore, “in accordance with its practice [i.e. the small grants test],” it allo- 
cated the aid to the year it was received. See Preliminary Determination, 63 Fed. Reg. at 
825-26. 
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3. European Social Fund Assistance 


Valbruna/Bolzano’s final volley targets Commerce’s determination 
that certain benefits received by Valbruna and Bolzano under the 
European Social Fund (“ESF”) are de jure specific, and thus consti- 
tute countervailable subsidies. At stake is Commerce’s calculated 
subsidy rate of 0.05%. See Final Determination, 63 Fed. Reg. at 
40,487-88, 40,492-93. See generally Valbruna Brief at 55-60; 
Valbruna Reply Brief at 41-46. But see Gov't Response Brief at 
73-78; AL Tech Response Brief at 41—45. 

As Commerce explained in its Final Determination, the ESF pro- 
vides funding primarily for vocational training and employment as- 
sistance throughout the European Union (“EU”). At issue here is 
ESF Objective 4 (one of ESF objectives), which funds vocational 
training for employed workers in companies undergoing restructur- 
ing.°* Final Determination, 63 Fed. Reg. at 40,487. 

The framework and budget for ESF Objective 4 projects are estab- 
lished in negotiations between the EU, the national governments, 
and regional authorities. Final Determination, 63 Fed. Reg. at 
40,487. The negotiations result in a “Single Programming Docu- 
ment” (“SPD”) for each country, setting forth broad goals for the ESF 
Objective 4 projects throughout the country, as well as the budget 
and specific goals for projects slated to be funded. Final Determina- 
tion, 63 Fed. Reg. at 40,487. In addition to the funding for ESF Ob- 
jective 4 projects provided by the EU, funds are also provided by na- 
tional and regional governments. This action concerns ESF 
Objective 4 funding at the EU and national (Italian) levels.® 

Commerce determined that the EU funding provided under ESF 
Objective 4 in Italy is de jure specific within the meaning of the stat- 
ute (as explained in greater detail below), finding that “it is limited 
on a regional basis to Italy.” See Final Determination, 63 Fed. Reg. at 
40,487. Similarly, Commerce determined that the Italian funding is 
de jure specific as well, finding that “it is limited on a regional basis 
to the center and north of Italy.” See Final Determination, 63 Fed. 
Reg. at 40,487. Valbruna/Bolzano contests both specificity determi- 
nations. 

Commerce found that EU funding under ESF Objective 4 is “avail- 
able throughout the Member States.” Final Determination, 63 Fed. 
Reg. at 40,487. However, notwithstanding its finding that the EU 


63 Commerce determined that, for purposes of its specificity analysis, ESF Objective 4 
funding in Italy should be examined as a separate program, because of separate approval 
processes and a lack of budget transferability between Objectives. Final Determination, 63 
Fed. Reg. at 40,487. 


64 Where, as here, funding is provided at different jurisdictional levels, Commerce exam- 
ines each level separately for purposes of determining whether the funding at that jurisdic- 
tional level is specific within the meaning of the statute. See Final Determination, 63 Fed. 
Reg. at 40,487. 
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provides ESF Objective 4 funds to all countries in the EU, Commerce 
concludes that EU ESF Objective 4 funding for Italy is “limited on a 
regional basis to Italy.” Final Determination, 63 Fed. Reg. at 40,487. 

Commerce’s determination is marred by inadequate explanation 
and inconsistent reasoning. Although it is far from clear, it appears 
that Commerce predicated its conclusion that EU Objective 4 fund- 
ing is “limited on a regional basis to Italy” on its finding that the EU 
negotiates with each individual country separate programming 
documents (i.e., the SPDs) detailing the use of funds. However, Com- 
merce fails to explain how negotiation of the SPDs effectively con- 
verts funds that are generally available throughout the EU into 
funds specific to individual countries. 

Negotiation of the SPDs appears to be simply a means by which 
the EU ensures that the ESF funds are used to foster the EU’s policy 
objectives. Indeed, the EU monitors the programs created pursuant 
to the SPDs throughout the EU once they are implemented. See Pub. 
Doc. No. 221 at 6. It is not obvious how funds that are available 
throughout the EU, for use in pursuing EU-wide policy objectives, 
become “limited on a regional basis” simply because the EU and a 
national government sit down to iron out details. 

In support of its determination that EU funds are limited on a re- 
gional basis to Italy, Commerce — without explanation — relies on 
its determination in Groundfish. See Final Determination, 63 Fed. 
Reg. at 40,487 (citing Certain Fresh Atlantic Groundfish From 
Canada, 51 Fed. Reg. 10,041, 10,048 (Dep't Commerce March 24, 
1986) (final determination) (“Groundfish”)). But Groundfish appears 
to be inapposite. The “programs” there at issue were not generally 
available (i.e. throughout Canada), government-funded programs 
but, rather, only loose agreements between the Canadian govern- 
ment and the provincial governments to cooperate in establishing 
and administering joint programs in a variety of areas. Commerce 
there found that the individual programs created under the agree- 
ments were de jure specific. See Groundfish, 51 Fed. Reg. at 10,066. 
Commerce’s decision was based on the fact the Canadian govern- 
ment did not provide funding for programs on a nation-wide basis. 

In contrast, under ESF Objective 4, the EU provides funding for 
programs on a Europe-wide basis. Indeed, Commerce itself drew this 
critical distinction in a determination in another proceeding issued 
after its determination here. See Stainless Steel Plate in Coils From 
Italy, 64 Fed. Reg. 15,508, 15,516-17 (Dep’t Commerce March 31, 
1999) (“Steel Plate”). In Steel Plate, Commerce observed that — un- 
like the programs in Groundfish — ESF Objective 4 funding is avail- 
able throughout the entirety of the EU. See Steel Plate, 64 Fed. Reg. 
at 15,516-17. Commerce even confessed in Steel Plate that it erred 
in this very proceeding, candidly conceding that the agency might ap- 
propriately “revisit its previous decision [i.e., its determination in 
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this case] regarding the de jure specificity of assistance distributed 
under... ESF Objective 4 [funding] in Italy.” Steel Plate, 64 Fed. 
Reg. at 15,516-17. 

In sum, Commerce’s determination that the EU Objective 4 fund- 
ing is de jure specific is not supported by adequate reasoned explana- 
tion. Moreover, what reasoning can be divined from the Final Deter- 
mination is at odds with record evidence, unsupported by the cited 
authority, and inconsistent with the agency’s own subsequent rea- 
soning. Accordingly, this matter must be remanded to Commerce to 
permit the agency to reconsider its analysis on the specificity of EU 
funding, and to clearly articulate the rationale for its determination. 

Just as Commerce found that EU funding for ESF Objective 4 
funding was de jure specific, so too it found Italian funding to be de 
jure specific. In particular, the agency found that Italian funding for 
ESF Objective 4 projects is “available in all areas of Italy except the 
ESF Objective 1 areas.” Commerce concluded on that basis that Ital- 
ian funding is de jure specific within the meaning of the statute, be- 
cause it is “limited on a regional basis to the center and north of 
Italy.” Final Determination, 63 Fed. Reg. at 40,487 

Valbruna/Bolzano disputes that determination, arguing that Com- 
merce ignored evidence that funding to carry out ESF Objective 4 
goals is generally available throughout Italy, and that ESF Objective 
4 funds are excluded only where ESF Objective 1 funding is already 
being used to implement the same goals. See Valbruna Brief at 
59-60. AL Tech and the Government counter that ESF Objective 1 
has broader goals than ESF Objective 4 and is administered by dif- 
ferent authorities with separate approval processes and no budget 
transferability. See Gov’t Response Brief at 77—78; AL Tech Response 
Brief at 44-45 & nn.32—34. Because Commerce analyzed ESF Objec- 
tives 1 and 4 separately, the agency’s determination does not speak 
to whether, as a practical matter, some overlap exists between ESF 
Objective 4 and ESF Objective 1 projects. 

In any event, Commerce’s determination is undermined by the 
language of the specificity statute and the record before the agency, 
as well as the policy underlying the countervailing duty statute. 

Commerce relies on a subsection of the statute defining as de jure 
specific “a subsidy [that] is limited to an enterprise or industry 
within a designated geographical region within the jurisdiction of 
the authority providing the subsidy.” 19 U.S.C. § 1677(5A)(D)(iv) 
(emphasis added). “Designated” is defined as “to indicate or specify, 
point out.” The American Heritage Dictionary of the English Lan- 
guage (4th Ed. 2000). Thus, the statute’s placement of the qualifier 
“designated” before “geographic region” would seem to require some 
sort of an affirmative indication of a limitation to a specified geo- 
graphical region, if a subsidy is to be considered de jure specific on 
that basis. 
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Commerce's analysis appears to ignore the adjective “designated,” 
concluding that — since ESF Objective 4 funding is not provided in 
the south of the country — it is limited to the center and the north. 
But that reasoning is insufficient. Commerce fails to adequately ex- 
plain how ESF Objective 4 funding is limited “within a designated 
geographical region” and therefore de jure specific. 

Commerce points to nothing in the record to indicate that ESF Ob- 
jective 4 funding in Italy was subject to any designated geographical 
limitations. For example, it does not appear that the SPD negotiated 
between Italian officials and the EU reflected any such limitation. 
See Pub. Doc. No. 220 at 5-7; Pub. Doc. No. 221 at 6-8. AL Tech and 
the Government highlight Commerce’s finding that ESF Objective 4 
funds are not available where ESF Objective 1 funds are already 
available. However, record evidence suggests that limitation is based 
on a hierarchy of Italian ESF Objectives; in other words, Objective 4 
funds are not used where ESF Objective 1 projects are in place. That 
differs from a designated geographical limitation. Thus, for example, 
if there are no ESF Objective 1 projects in southern Italy, Italian 
ESF Objective 4 funds are available. In contrast, a designated geo- 
graphical limitation on ESF Objective 4 funding would exclude ESF 
Objective 4 funds from southern Italy, even if there were no ESF Ob- 
jective 1 projects there. 

Moreover, contrary to Commerce’s determination, the record sug- 
gests that ESF Objective 4 in fact is not excluded from southern 
Italy. As Commerce itself determined in the course of its verification 
of the Government of Italy, “the goals of Objective ...4 [are] also 
implemented [where Objective 1 projects are in place,} but with Ob- 
jective 1 money.”°° Pub. Doc. No. 220 at 5; see also Pub. Doc. No. 221 
at 7. In other words, record evidence suggests that the benefits pro- 
vided pursuant to ESF Objective 4 goals are available throughout 
Italy — even where Objective 1 projects are in place including 
southern Italy 


65 Numerous agency determinations reflect Commerce's practice of finding de jure speci- 
ficity under section 1677(5A\(D)(iv) when a geographic region is specifically designated. See, 
e.g., Certain Hot-Rolled Carbon Steel Flat Products from Thailand, 66 Fed. Reg. 50,410 
(Dep’t Commerce Oct. 3, 2001) (final determination) (adopting Decision Memorandum) (as- 
sistance limited to outside the Bangkok metropolitan area); Fresh Atlantic Salmon from 
Chile, 62 Fed. Reg. 61,803, 61,806 (Dep't Commerce Nov. 19, 1997) (prelim. negative deter- 
mination) (assistance limited to “remote regions” of Chile); Certain Welded Carbon Steel 
Pipes and Tubes and Welded Carbon Steel Line Pipe from Turkey, 62 Fed. Reg. 16,782, 
16,786 (Dep't Commerce April 8, 1997) (prelim. results) (assistance limited to “normal re- 
gions”); Live Swine from Canada, 61 Fed. Reg. 52,426, 52,433-34 (Dep't Commerce Oct. 7, 
1996) (prelim. review) (assistance limited to Quebec). 

66 This fact would seem to undermine Commerce’s finding that there is “no transferabil- 
ity between the objectives.” Final Determination, 63 Fed. Reg. at 40,487. The use of ESF 
Objective 1 funds to fulfill ESF Objective 4 goals would arguably constitute, in effect, a 
“transfer” of funds from ESF Objective 1 to ESF Objective 4 





86 CUSTOMS BULLETIN AND DECISIONS, VOL. 38, NO. 40, SEPTEMBER 29, 2004 


Commerce’s specificity finding in this case is also difficult to 
square with the policy underlying the specificity statute. The pur- 
pose of the specificity provision is to distinguish between subsidies 
that provide generally available benefits to society (which have little 
trade distorting effect) from those subsidies that are aimed at spe- 
cific companies, industries or sectors, and thus distort trade signifi- 
cantly. See generally John Jackson, The World Trading System: Law 
and Policy of International Economic Relations, at 296-97 (2"¢ ed. 
1998). Cf. Statement of Administrative Action Accompanying the 
Uruguay Round Agreements Act, H.R. Doc. No. 103-316, at 913 
(1994), reprinted in 1994 U.S.C.C.A.N. 4040, 4230 (“Consistent with 
longstanding U.S. practice, government assistance that is both gen- 
erally available and widely and evenly distributed throughout the 
jurisdiction of the subsidizing authority is not an actionable sub- 
sidy.”). Thus, a country should be able to confer a generally available 
benefit “without running the risk that such a benefit will be 
countervailable. ...” Inland Steel Indus. v. United States, 188 F.3d 
1349, 1355 (Fed. Cir. 1999). 

Accordingly, if — as the record here appears to suggest — ESF Ob- 
jective 4 goals are implemented throughout Italy, then countervail- 
ing the benefits received under those programs would be unlawful. 
While funding may be, for administrative purposes, jurisdictionally 
segregated, policy initiatives that are broadly available should not 
be countervailed. The agency’s duty is to countervail trade-distorting 
subsidy practices, not multi-jurisdictional budgetary practices. 

This issue too is therefore remanded, so that Commerce may re- 
consider and fully explain its rationale on the specificity of Italian 
funding, analyzing, inter alia, whether ESF Objective 4 goals are 
implemented throughout Italy and whether ESF Objective 4 is lim- 
ited to a “designated geographical region” within the meaning of the 
statute. 


Ill. Conclusion 


For the reasons set forth above, AL Tech’s Motion for Judgment on 
the Agency Record is denied, and Valbruna/Bolzano’s Motion for 
Judgment on the Agency Record is granted. This action is remanded 
to the Department of Commerce for further proceedings in accor- 
dance with this opinion.® 

A separate order will enter accordingly. 


67 As indicated in note 7 above, however, a decision on Valbruna/Bolzano’s challenge to 
Commerce’s pass-through methodology is expressly reserved. That issue is presently on re- 
mand to the agency, and the remand is stayed. 
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OPINION 


Sensient Technologies Corp., a U.S. producer of allura red color- 
ing,’ brings this action challenging the negative preliminary deter- 
mination by the International Trade Commission (“ITC” or “the 
Commission”) in its antidumping and countervailing duty investiga- 
tions of Allura Red Coloring from India, 68 Fed. Reg. 20,170 (Apr. 
24, 2003). Sensient contends that the ITC’s determination was arbi- 
trary, capricious, an abuse of discretion, and otherwise not in accor- 
dance with law because there is not a rational nexus, supported by 
record evidence, between the facts found and the decision to issue a 
negative determination. Furthermore, Sensient contends that the 
ITC violated its due process rights by failing to release critical docu- 
ments on which the Commission relied. For these reasons, Sensient 
moves for judgment on the agency record asking the Court to vacate 


1Allura red is a synthetic food coloring used in food, drugs, and cosmetics. Each batch 
must be certified by the Food and Drug Administration before it can be used in food, and 
once certified it is also referred to as FD&C Red No. 40. Ninety percent of allura red is used 
to color food products and there are no similar or substitute products for allura red. 
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the ITC’s determination and remand with instructions that the ITC 
either enter an affirmative preliminary determination or permit the 
parties to submit comments on record documents that were not re- 
leased and reconsider its determination in light of those comments. 
The ITC argues that its negative determination is supported by clear 
and convincing evidence and that all parties, including Sensient, 
were afforded an opportunity to participate fully in the proceedings. 
For the reasons that follow, Sensient’s motion is denied and the de- 
termination of the ITC is sustained. 


Background 


In March 2003 Sensient filed a petition with the ITC and the De- 
partment of Commerce alleging material injury or threat of material 
injury to the U.S. allura red industry due to subsidized and less- 
than-fair-value imports of allura red from India. Imports from India 
comprised 100 percent of all imports of allura red during the period 
of investigation. The ITC initiated antidumping and countervailing 
duty investigations, but made a negative preliminary determination. 
See Views of the Commission (Apr. 29, 2003) Confidential Record List 
2, Doc 24 (“ITC Views”) at 2. 

In making a preliminary determination the ITC examines whether 
“there is a reasonable indication that an industry in the United 
States ...is materially injured,...or is threatened with material 
injury” by imports of the subject merchandise. 19 U.S.C. 
§ 1673b(a)(1)(A)(i)-Gi). Regarding material injury, the ITC found 
that: 


The absolute volume and value of U.S. imports of allura red 
from India fluctuated {significantly} during the period of inves- 
tigation.... The U.S. market share held by shipments of 
subject imports increased on the basis of apparent domestic 
consumption | |. On the basis of value, subject im- 
ports’ market share followed similar trends. ... The domestic 
industry held more than [ | percent of the U.S. market for 
allura red coloring during the entire period of investigation. 
As a share of domestic production, subject imports were 


[ iF 


ITC Views at 13 (citations omitted). Although “subject imports con- 
sistently undersold the domestic like product during the period of in- 
vestigation” the margins became smaller and “{s}ubject import prices 
reached their highest point at the end of the period of investigation 
when subject import volume was at its highest.” Jd. at 14 (footnote 
omitted). Prices of domestically produced allura red “fluctuated 
without clear patterns,” but “trended downward somewhat over the 
period of investigation.” Jd. at 15. The ITC concluded that “{a}ny de- 
cline in prices for the domestic like product cannot be attributed, to a 
significant degree, to the subject imports” because the volume was 





U.S. COURT OF INTERNATIONAL TRADE 89 


very small and “domestic prices began declining during 2000, a year 
in which subject imports were only {a minimal percentage} of con- 
sumption.” Jd. at 15-16. Furthermore, “prices for subject imports 
generally rose over the period of investigation such that underselling 
margins were generally reduced.” Jd. at 16. Thus there was “a lack of 
correlation between trends in the volume and prices of the subject 
imports and the volume and prices of the domestic like product.” Jd. 
(footnote omitted). 

The ITC also found that demand for allura red increased during 
the period of investigation. Jd. at 8. The domestic industry’s produc- 
tion levels, shipments, and capacity utilization all increased from 
2000 to 2002, and although “apparent domestic consumption volume 
decreased slightly . .. the industry’s dominance over the market re- 
mained virtually unchallenged.” Jd. at 19. Furthermore, “{t}he do- 
mestic industry's financial performance was robust” and “{g}ross 
profits, operating income, operating income ratios and net income all 
increased from 2000 to 2002.” Jd. (footnote omitted). Therefore, the 
ITC concluded that “{t}he record indicates that the small increase in 
subject import volumes and lower import prices has little, if any, ad- 
verse impact on the financial condition or production operations of 
the domestic industry.” Id. 

The ITC also found no reasonable indication of threat of material 
injury to the domestic industry from the Indian imports. This find- 
ing was based in part on the ITC’s observations that the domestic in- 
dustry was “robust,” that it maintained a dominant market share, 
and that the rate of increase in volume and market share of the sub- 
ject imports was small. Jd. at 22. The ITC also found no indication 
that “unused production capacity or any imminent increases in pro- 
duction capacity in India will lead to substantially increased imports 
in the imminent future” because the “unused capacity existed from 
the beginning of the period of investigation and did not result in sig- 
nificant export volumes to the United States.” Jd. Furthermore, ex- 
ports to markets other than the United States were growing and be- 
coming increasingly important and “{i}nventories held by U.S. 
importers and Indian producers remained modest in the context of 
the overall U.S. market.” Jd. at 23 (footnote omitted). 

The ITC found that the potential for product shifting was limited 
due to the fact that dyes are sold as a package which includes a 
range of colors. Thus it would be impractical to shift equipment used 
to produce allura red to produce a different color dye since a cus- 
tomer would want both colors. Additionally, the ITC disagreed with 
Sensient’s contention that an Indian producer, was poised to take 
the supply contract of a large customer away from Sensient. The ITC 
found that this was “not imminent, nor necessarily likely” because 
Sensient’s contract appeared to go to the end of 2003. Jd. at 24. Fur- 
thermore, the ITC concluded that the customer in question could se- 
cure prices lower than what Sensient offered based on the volume of 
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merchandise it purchased. The ITC also found it unlikely that sub- 
ject imports would have an adverse effect on domestic prices since 
the margin of underselling decreased during the period of investiga- 
tion. Likewise, it found no likelihood that the imports would nega- 
tively effect the domestic industry’s development and production ef- 
forts and noted that capital expenditures had increased during the 
period of investigation even as the volume and market share of sub- 
ject imports rose. Finally, the ITC found that although several of the 
alleged subsidies might be export subsidies in violation of a World 
Trade Organization agreement, these would not likely increase the 
volume of subject imports because they had existed for years and 
had not affected the volume of imports during the period of investi- 
gation. For the foregoing reasons, and because the trends in the do- 
mestic industry’s performance were positive, the ITC found no rea- 
sonable indication that the domestic industry was threatened with 
material injury. 


Arguments 


Sensient argues that there is ample evidence indicating that the 
domestic industry was materially injured by the subject imports. 
First, Sensient contends that lost sale and lost revenue allegations 
were either confirmed, denied ambiguously, or uncontested. One cus- 
tomer disagreed with a lost sale only with regard to the quantity, not 
the fact that it was a lost sale. In another instance, one of Sensient’s 
customers awarded a contract to an Indian producer via an Internet 
auction, but disagreed that Sensient lost this sale since it had no 
record of Sensient participating in the auction. Sensient contends 
that it did participate, but that it is sometimes difficult to tell who 
the participants are in an Internet auction. Sensient believes that 
these issues would be resolved if the ITC moved forward and made a 
final determination. 

Sensient also argues that import volumes increased from “nonex- 
istent to significant and injurious levels.” Brief in Support of Plain- 
tiff Sensient Technologies Corporation’s Motion for Judgment on the 
Agency Record (“Pl.’s Br.”) at 6. Sensient cites an ITC staff report 
noting that a national import specialist with the U.S. Customs Ser- 
vice believed that entries of allura red from India were being incor- 
rectly classified and that the total value entered under the proper 
tariff subheading represented only a small percentage of the value 
India records in its export statistics. Moreover, assuming the data 
supplied by the Indian producers is accurate, Sensient argues that 
this data shows that market penetration increased steadily. For 
these reasons, the ITC should have continued its investigation to a 
final determination and confirmed whether the Indian producers 
captured, or were likely to capture, additional sales from U.S. pro- 
ducers. 
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Finally, with respect to actual material injury, Sensient argues 
that other evidence on the record indicates that the domestic indus- 
try was harmed by imports of allura red. Sensient notes that the do- 
mestic and imported merchandise are “interchangeable and highly 
substitutable.” Pl.’s Br. at 9-10. Sensient also notes that “the appar- 
ent dumping margins that led Commerce to initiate an investigation 
were immense, ranging from 137.69 to 226.21%.” Id. at 10 citing 68 
Fed. Reg. 15,433 (emphasis in Pl.’s Br.). Sensient calls attention to 
the fact that deteriorating market conditions made it unable to use 
production equipment it purchased from another domestic producer 
in early 2000, and thus it has operated at [ ] percent of capac- 
ity. [ ]. Furthermore, allura red inventories 
grew considerably from 2000 to 2003 and the number of production- 
related employees declinec slightly. 

Regaruing threat of material injury, Sensient argues that the In- 
dian allura red producers benefit from export subsidies, which it as- 
serts is prima fazvie evidence of a threat to the U.S. market. Sensient 
also argues that the import volumes have been steadily increasing 
and the conference testimony of one Indian producer indicates that 
it “plans to squeeze out any industry player, other than possibly 
Sensient, from the U.S. market.” Pl.’s Br. at 14. Finally, Sensient 
notes that market prices were declining, Indian producers had the 
capacity to increase shipments to the U.S., which is the only market 
for allura red, and even without increasing production they had sig- 
nificant inventories on hand. Sensient asserts that the ITC’s conclu- 
sion that there is no threat of material injury does not follow from 
this record evidence. 

Finally, Sensient argues that it was denied due process of law be- 
cause the ITC did not provide it with copies of certain importer ques- 
tionnaire responses, the ITC staff report, memoranda of ex parte 
communications, and internal worksheets until after the ITC had is- 
sued its preliminary determination. Sensient notes that “the mean- 
ingful opportunity to participate in the adjudicative process before 
the agencies charged with administering the antidumping and 
{countervailing duty} laws is a fundamental aspect of due process.” 
Pl.’s Br. at 23 citing Chung Ling Co., Ltd. v. United States, 23 CIT 
829, 837, 829 F. Supp. 1353, 1361 (1993). Sensient also asserts that 
the relevant statute, 19 U.S.C. §§ 1677f(c)(1)A) and (C), provides 
that the ITC was required to release all business proprietary infor- 
mation to the parties within seven days of its submission. Reply 
Brief in Support of Plaintiff Sensient Technologies Corporation’s Mo- 
tion for Judgment on the Agency Record (“Pl.’s Reply Br.”) at 15-16. 

Because the ITC stated that it relied on the importer question- 
naires, see ITC Views at 13 and n.60, Sensient contends this was not 
a harmless error. Specifically, it claims that it could have clarified 
lost sale and lost revenue allegations if it had received the responses 
in a timely manner and had an opportunity to comment. Moreover, 
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Sensient argues that the ITC “is presumed to have considered all of 
the evidence on the record in making its determination . . . {t}hus, all 
of the record evidence was relevant to the Commission’s decision, 
and parties covered by the administrative protective order were en- 
titled to view all of it.” Pl.’s Reply Br. at 14. Sensient concludes that 
due process considerations require that the ITC’s determination be 
vacated and that the ITC vote again on the matter once it has com- 
ments from all interested parties. 

The ITC counters the arguments raised by Sensient asserting that 
its determination is supported by clear and convincing evidence and 
that all parties were afforded an opportunity to participate fully in 
the proceedings. The ITC contends that Sensient’s arguments are 
premised on a flawed understanding of the “reasonable indication” 
standard found in 19 U.S.C. § 1673b(a)(1). The Commission argues 
that the Federal Circuit and this Court have “rejected the notion 
that the ‘reasonable inquiry standard is met if the record evidence in 
a preliminary investigation merely raises the ‘possibility’ of injury.” 
Memorandum of Defendant United States International Trade Com- 
mission in Opposition to Plaintiff's Rule 56.2 Motion for Judgment 
on the Agency Record (“Def.’s Br.”) at 7 citing American Lamb v. 
United States, 785 F.2d 994, 1001-02 (Fed. Cir. 1986) and Texas 
Crushed Stone Co. v. United States, 23 CIT 428, 438, 822 F. Supp. 
773, 781 (1993), aff'd, 35 F.3d 1535, 1543 (1994). Moreover, the Com- 
mission notes that “it is entirely appropriate for the ITC to ‘weigh all 
the evidence before it and resolve conflicts in the evidence.’ ” Id. cit- 
ing Ranchers-Cattlemen Action Legal Foundation v. United States, 
23 CIT 861, 878, 74 F. Supp. 2d 1353, 1002-04 (1999). The ITC ar- 
gues that Sensient’s arguments focus on “small pieces of the record 
data” and that “Sensient has entirely failed to provide any persua- 
sive evidence showing that contrary evidence would likely arise with 
further investigation. Instead, most of its arguments on this score 
consist of assertions that there is a possibility that further evidence 
may arise.” Jd. at 8 (emphasis in the original). 

Substantively, the ITC argues that there was no reasonable indi- 
cation of material injury from the subject imports because the vol- 
ume of imported allura red was very small and remained so through- 
out the period of investigation. Furthermore, the ITC found no 
correlation between import pricing trends and declines in domestic 
prices. Import prices “trended upward” while prices for domestic al- 
lura red “fluctuated” but generally “trended downward.” Jd. at 10. 
The ITC also noted that “{t}he domestic industry's gross profits, op- 
erating income, operating income ratios and net income all in- 
creased, ‘with the industry enjoying strong operating income and 
positive income ratios each of the three years’ examined.” Jd. (em- 
phasis in the original). The ITC found that the domestic industry’s 
production levels also increased substantially during the period of 
investigation and shipments and capacity utilization also increased 
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during this period. Thus it concludes that, contrary to Sensient’s as- 
sertions, the decision to issue a negative preliminary determination 
was neither arbitrary nor capricious, but was in fact supported by 
clear and convincing evidence. 

The ITC also addresses particular issues raised by Sensient. First, 
regarding the lost sales, the ITC notes that “lost sales alone do not 
mandate a finding of injury; rather it is for the ITC to determine 
whether lost sales, together with other factors, indicate a causal 
nexus between {less than fair value} imports and material injury to 
the domestic industry.” Jd. at 12 quoting Lone Star Steel Co. v. 
United States, 10 CIT 731, 734, 650 F. Supp. 183, 186 (1986). Thus 
lost sale allegations do not offset the weight of other evidence show- 
ing that the subject imports did not have a significant impact on the 
domestic industry. Furthermore, the ITC points out that the total 
volume of the alleged lost sales that were not completely denied by 
purchasers was “only {a minimal percentage} of total consumption in 
the allura red market in 2001 and... 2003.” Jd. at 13. The corre- 
sponding lost revenue attributable to these sales is “less than {one} 
percent of the industry’s total sales for 2002.” Jd. The ITC states that 
it weighed the evidence of lost revenue in its pricing analysis. 

Turning to the issue of the allegedly flawed import data, the ITC 
asserts that it did not rely on the data from Customs that the na- 
tional import specialist considered erroneous. Instead, the ITC relied 
on importer questionnaire responses which covered all of the subject 
imports. The ITC states that “{n}othing in the record indicated that 
the importers had misrepresented their import data in their ques- 
tionnaire responses.” Jd. at 15. Contrary to Sensient’s allegation, 
“the export volumes reported by the Indian producers closely track 
the import data reported by importers of the subject merchandise.” 
Id. at 16. The ITC contends that there was no more accurate source 
of data and asserts that it properly considered the volume of imports 
and their effect on the U.S. market. 

The ITC also disagrees with the information Sensient cites as 
other evidence of material injury. The ITC claims that the record 
showed that the allura red industry was able to increase its aggre- 
gate capacity levels and capacity utilization rates during the period 
of investigation. While the number of workers decreased slightly, 
wages paid and hours worked increased. Although Sensient claims it 
was unable to use the equipment it acquired when another domestic 
allura red producer exited the business, the ITC contends that 
Sensient actually acquired the producer to obtain patented technol- 
ogy to produce an extruded form of allura red and that it continued 
to produce the extruded allura red even after it shut down the facil- 
ity. For all of these reasons, the ITC maintains its position that the 
domestic industry was not materially injured by imports of allura 
red from India. 





94 CUSTOMS BULLETIN AND DECISIONS, VOL. 38, NO. 40, SEPTEMBER 29, 2004 


The ITC also counters Sensient’s arguments that the domestic in- 
dustry was threatened with material injury. The ITC points out that 
it considered the Indian export subsidies and found no indication 
that they would lead to increased exports to the U.S. in the immi- 
nent future since several of the subsidies had existed since the early 
1980’s, but had not resulted in significant exports of allura red. As 
discussed previously, the ITC also disagrees with Sensient’s conten- 
tions that the record showed a significant increase in market pen- 
etration, suggesting a threat of a significant increase in import vol- 
umes; that importers were causing domestic prices to decline; that it 
failed to take into consideration the excess capacity of the Indian 
producers; and that an Indian producer was likely to win the allura 
red contract from one of Sensient’s largest customers. 

Finally, the ITC argues that it complied with the governing statute 
and regulations and Sensient’s rights to participate in the investiga- 
tion were not curtailed. 


Sensient provided questionnaire responses, participated in an 
evidentiary conference before the ITC staff, presented witness 
testimony, legal argument, and documentary evidence, and 
submitted briefs (petition and post-conference) to the ITC “con- 
taining information and arguments pertinent to the investiga- 
tion.” 


Id. at 23. The Commission notes that this Court has held that “par- 
ties to antidumping and countervailing duty investigations do not 
have a right to review and comment on all information relied on by 
the agency in its determination.” Jd. at 24 citing General Motors 
Corp. v. United States, 17 CIT 697, 827 F. Supp. 774 (1993); Acciai 
Speciali Terni, S.PA. v. United States, 19 CIT 1051 (1995); Gulf 
States Tube Division of Quanix Corp. v. United States, 21 CIT 1013, 
1039, 981 F. Supp. 630, 652 (1997); Avesta AB v. United States, 12 
CIT 493, 510-11, 698 F. Supp. 1173, 1188 (1988). Moreover, Sensient 
was served with questionnaire responses from three out of the four 
importers, who accounted for the largest percentage of the subject 
imports, the week before Sensient filed its brief with the ITC. Id. at 
25. Thus it was able to comment on the questionnaire responses of 
the importers who accounted for most of the subject merchandise be- 
fore the ITC issued its preliminary determination. The ITC notes 
that Sensient has not made any argument before this Court that 
they did not make at the administrative level; thus demonstrating 
that they had sufficient information to comment fully. Transcript of 
Oral Argument (Mar. 2, 2004) at 19. 

Finally, the ITC argues that Sensient misinter rets the statutes 
and regulations pertaining to the Commission’s release of business 
proprietary information. First, 19 U.S.C. §§ 1677f(c)(1)(A) and 19 
C.F.R. §§ 207.7(a)(1) provide only that the ITC “shall” make the in- 
formation available, but does not guarantee parties the right to com- 
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ment on that information before the ITC votes. Jd. at 21. As an ex- 
ample of this, 19 C.F.R. § 207.17 provides that the ITC staff report, 
which Sensient claims was wrongfully withheld, is to be released af- 
ter the preliminary determination. Jd. at 21-22. Furthermore, the 
ITC contends that the seven day period provided by 19 U.S.C. 
§§ 1677f(c)(1)(C) is only for determining whether to grant an appli- 
cation submitted by an interested party for access to business pro- 
prietary information. /d. at 33-34. For these reasons, the ITC con- 
cludes that Sensient’s due process rights were not violated. 


Discussion 


The Court reviews decisions by the ITC to determine whether they 
are “arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(A). In Ranchers- 
Cattlemen Action Legal Foundation v. United States, 23 CIT 861, 
878, 74 F. Supp. 2d 1353, 1369 (1999), the court noted that it “may 
only reverse the ITC’s determination if there is a ‘clear error’ of judg- 
ment and...‘no rational nexus between the facts found and the 
choices made.’” The ITC is charged to examine whether “there is a 
reasonable indication that an industry in the United States... is 
materially injured, ... or is threatened with material injury” by im- 
ports of the subject merchandise, 19 U.S.C. § 1673b(a)(1)(A)(i)-(ii), 
and it may only make a negative preliminary determination when 
“(1) the record as a whole contains clear and convincing evidence 
that there is no material injury or threat of such injury; and (2) no 
likelihood exists that contrary evidence will arise in a final investi- 
gation,” American Lamb Co. v. United States, 785 F.2d 994, 1001 
(Fed. Cir. 1986). Nevertheless, “in applying the statutory standard 
for making a preliminary determination ...the Commission may 
weigh all evidence before it and resolve conflicts in the evidence.” 
Ranchers-Cattlemen, 23 CIT at 878, 74 F. Supp. at 1368 citing 
American Lamb 785 F.2d at 1002-04. 

In the present case, the Court is satisfied with the explanation set 
forth by the ITC and, taking the record as a whole, finds clear and 
convincing evidence to support the ITC’s conclusion that the domes- 
tic industry was neither materially injured nor threatened with ma- 
terial injury by the imports of allura red from India. Of particular, 
but not exclusive, significance to this determination is the fact that 
the domestic industry retained dominance over the U.S. market 
throughout the period of investigation. Although Sensient argued ex- 
tensively that the information the ITC based this on was flawed, the 
Court cannot re-weigh the evidence that was before the Commission, 
nor can it speculate that contrary evidence would have likely arisen 
had the investigation continued. 

The Court also finds that Sensient was afforded due process dur- 
ing the ITC’s investigation and preliminary determination. It is un- 
disputed that Sensient received copies of the questionnaire re- 
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sponses covering the vast majority of the subject imports prior to 
submitting its brief to the ITC, see Pl.’s Reply Br. at 13, and at oral 
argument Sensient’s counsel did not deny in its rebuttal the ITC’s 
assertion that Sensient was able to make the same arguments before 
the Commission that it raised before the Court, see Tr. at 31-32. Fur- 
thermore, the Court agrees with the ITC’s construction of 19 U.S.C. 
§§ 1677f(c)(1)(A) and (C) and holds that the 7 day period provided by 
subpart (C) is not a time limit for releasing individual documents to 
the parties, but is a time limit for making a determination on 
whether to grant or deny a party’s application for access to business 
proprietary information. In light of this, the ITC’s regulations and 
established practice for releasing information are not at odds with 
the statute. Accordingly, the Court finds that Sensient was afforded 
a meaningful opportunity to participate in the proceedings before 
the ITC. See Chung Ling Co., Ltd. v. United States, 23 CIT 829, 837, 
829 F. Supp. 1353, 1361 (1993) (“{njotice and an opportunity to be 
heard are the foundations of due process of law”). 


Conclusion 


For the foregoing reasons, the Court holds that the ITC’s negative 
preliminary determination in Allura Red Coloring from India, 68 
Fed. Reg. 20,170 (Apr. 24, 2003) was not arbitrary, capricious, an 


abuse of discretion, or otherwise not in accordance with law, but was 
instead supported by clear and convincing evidence. Therefore, 
Sensient’s motion for judgment on the agency record is denied and 
the ITC’s preliminary determination is sustained. 
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OPINION 


GOLDBERG, Senior Judge: In this action, plaintiff Corrpro Com- 
panies, Inc. (“Corrpro”) seeks preferential duty treatment for its im- 
ported sacrificial magnesium anodes (“the subject merchandise”) un- 
der the North American Free Trade Agreement (“NAFTA”). Corrpro 
argues that the subject merchandise is classifiable under subhead- 
ing MX 8543.30.00 of the Harmonized Tariff Schedule of the United 
States (“HTSUS”) free of duty. The Bureau of Customs and Border 
Protection (“Customs”), as defendant in this action, concedes that 
the subject merchandise is classifiable under the same subheading 
without NAFTA treatment with a duty rate of 2.6 percent ad valo- 
rem, as claimed in the second cause of action in Corrpro’s complaint. 
Hence, the sole issue before the Court is whether the subject mer- 
chandise is entitled to NAFTA treatment. 

The Court’s prior decision in this action in Slip Op. 03-59 (June 4, 
2003) was vacated by order on November 18, 2003. In the instant ac- 
tion again before the Court, Corrpro moves for summary judgment 
pursuant to USCIT R. 56. Customs moves to dismiss for lack of juris- 
diction or, in the alternative, cross-moves for summary judgment. 

For the reasons that follow, the Court finds the subject merchan- 
dise classifiable under HTSUS MX 8543.30.00 and grants Corrpro’s 
motion for summary judgment on the first cause of action in its com- 


plaint. 


I. BACKGROUND 


Corrpro is an importer of the subject merchandise. Customs Head- 
quarters Ruling Letter (“HQ”) 557046, dated May 17, 1993, classi- 
fied the subject merchandise under subheading 8104.19.00, HTSUS. 
Under this subheading, the subject merchandise was ineligible for 
NAFTA treatment. On August 16, 1999, Corrpro began importing 
the subject merchandise into the United States under HTSUS 
8104.19.00, as “[mJagnesium and articles thereof, including waste 
and scrap: Unwrought magnesium: Other” at the rate of 6.5 percent 
ad valorem. Corrpro did not make a claim for NAFTA treatment at 
the time of entry as provided by 19 C.F.R. § 181.21(a), nor did it file 
a post-importation NAFTA claim within one year of the date of im- 
portation under 19 U.S.C. § 1520(d). On June 30, 2000, Customs liq- 
uidated the subject merchandise. On September 12, 2000, Corrpro 
timely filed protests under 19 U.S.C. § 1514(a)(2), asserting that the 
proper classification of the subject merchandise was under subhead- 
ing HTSUS MX 8543.30.00. In the memorandum of fact and law that 
accompanied the protests, Corrpro claimed that its protests of classi- 
fication and duty rates constituted a proper claim for NAFTA treat- 
ment. On August 13, 2001, Customs denied the § 1514 protests in 
full. 
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Corrpro filed a complaint with the Court of International Trade on 
September 6, 2001. Corrpro asserted that the Court had jurisdiction 
under 28 U.S.C. § 1581(a) because of its timely protests of classifica- 
tion and rate and amount of duties chargeable pursuant to 19 U.S.C. 
§ 1514(a)(2). 

On October 10, 2001, Customs retracted HQ 557046 and reclassi- 
fied the subject merchandise under HTSUS 8543.30.00. Customs is- 
sued a final notice of revocation of the classification under HTSUS 
8104.19.00 on December 5, 2001. In its answer to Corrpro’s com- 
plaint, dated June 24, 2002, Customs agreed to stipulate to Corrpro’s 
second cause of action, classifying the subject merchandise under 
HTSUS 8543.30.00 — without NAFTA treatment. 

On June 4, 2003, the Court dismissed this action in Slip Op. 
03-59. Corrpro moved for relief from judgment, claiming that the 
failure of Customs to disclose HQ 561933 constituted “misrepre- 
sentation ... of an adverse party” under USCIT R. 60(b)(3). On No- 
vember 18, 2003, the Court granted Corrpro’s motion to vacate the 
decision and judgment in Slip Op. 03-59 and restored this action to 
the Court’s calendar for further proceedings. 


Il. STANDARD OF REVIEW 


Corrpro, as plaintiff, has the burden of establishing the basis upon 
which subject matter jurisdiction under 28 U.S.C. § 1581(a) lies in 
this matter. See Juice Farms, Inc. v. United States, 68 F.3d 1344, 
1345 (Fed. Cir. 1995). In considering Customs’ USCIT R. 12(b)(1) mo- 
tion to dismiss, the Court assumes all well-pled factual allegations 
are true and construes all reasonable inferences in favor of the non- 
movant, Corrpro. See United States v. Islip, 22 CIT 852, 854, 18 F. 
Supp. 2d 1047, 1051 (1998) (quoting Gould, Inc. v. United States, 935 
F.2d 1271, 1274 (Fed. Cir. 1991)). 

Upon establishing jurisdiction under § 1581(a), the Court will 
grant summary judgment “if the pleadings show that there is no 
genuine issue as to any material fact and that the moving party is 
entitled to a judgment as a matter of law.” USCIT R. 56(c). However, 
“if the evidence is such that a reasonable jury could return a verdict 
for the nonmoving party,” summary judgment will not be granted. 
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). 


Ill. DISCUSSION 


A. The Court Has Subject Matter Jurisdiction Over This Mat- 
ter Pursuant to 28 U.S.C. § 1581(a). 


Corrpo claimed in its protests, filed under 19 U.S.C. § 1514(a)(2), 
that the subject merchandise was entitled to NAFTA preferential 
duty treatment. The asserted claim for NAFTA treatment under 
HTSUS MX 8543.30.00 was “denied in full” by Customs. Customs ar- 
gues that the Court lacks subject matter jurisdiction under 28 
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U.S.C. § 1581(a) over Corrpro’s claim for NAFTA treatment. Accord- 
ing to Customs, a protest made under 19 U.S.C. § 1514(a) must be 
preceded by a decision by Customs either through a claim for 
NAFTA treatment at the time of entry under 19 C.F.R. 181.21(a)’ or 
through a post-importation petition under 19 U.S.C. § 1520(d)”. 
Since 

Corrpro failed to do either, Customs argues that there was no deci- 
sion regarding NAFTA eligibility to be contested when Corrpro filed 
its protests. Therefore, according to Customs, Corrpro’s protests 
were premature and cannot be the basis for an action under 28 
U.S.C. § 1581(a). In essence, Customs seeks to prevent importers 
from raising a NAFTA claim for the first time by way of a protest un- 
der any and all circumstances. 

The Court finds that Corrpro could not make a claim for NAFTA 
treatment at the time of entry or during the § 1520(d) post- 
importation period. The relevant statutory language, legislative his- 
tory, and case law do not indicate that an importer in such a position 
is precluded from seeking relief via the § 1514 protest mechanism. 
Accordingly, the Court finds that under the circumstances in this 
case, that Corrpro properly sought NAFTA treatment in its protests 
challenging the “classification and the rate and amount of duties 
chargeable.” Customs’ denial in full of these protests constituted ap- 
pealable decisions on Corrpro’s NAFTA claims to establish jurisdic- 
tion pursuant to 28 U.S.C. § 1581(a). 


1 Section 181.21(a) provides that: 


In connection with a claim for preferential tariff treatment for a good under NAFTA, the 
U.S. importer shall make a written declaration that the good qualifies for such treat- 
ment. The written declaration may be made by including on the entry summary, or 
equivalent documentation ... the symbol “MX” for a good of Mexico, as a prefix to the 
subheading of the HTSUS under which each qualifying good is classified. . . . [T]he decla- 
ration shall be bade on a complete and properly executed original Certificate of Origin, or 
copy thereof, which is in the possession of the importer and which covers the good being 
imported. 
19 C.F.R. § 181.21(a). 

2Section 1520(d) provides that: 

Notwithstanding the fact that a valid protest was not filed, the Customs Service 
may, ... reliquidate an entry to refund any excess duties ... paid on a good qualifying 
under the rules of origin... for which no claim for preferential tariff treatment was 


made at the time of importation if the importer, within 1 year after the date of importa- 
tion, files . . . a claim that includes — 


(1) a written declaration that the good qualified under those rules at the time of importa- 
tion; 
(2) copies of all applicable NAFTA Certificates of Origin . . .; and 


(3) such other documentation relating to the importation of the goods as the Customs 
Service may require. 


19 U.S.C. § 1520(d). 
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1. Corrpro Could Not Have Properly Filed a NAFTA Claim 
at the Time of Entry nor Under 19 U.S.C. § 1520(d). 


Corrpro contends that a binding Customs classification ruling in 
HQ 557046 precluded it from applying for NAFTA preferential duty 
treatment at the time of entry. HQ 557046 required Corrpro to enter 
the subject merchandise under HTSUS 8104.19.00, a subheading 
that precluded a NAFTA claim. Corrpro also claims that it could not 
file a post-importation § 1520(d) petition because it knew the tariff 
shift rule was not satisfied as required by HQ 557046. Therefore, 
Corrpro could not make a written declaration attesting that the sub- 
ject merchandise qualified for NAFTA treatment within the 
statutorily-defined period. Corrpro further notes that filing a 
NAFTA claim at the time of entry or within one year of importation 
would have exposed it to civil penalties under 19 U.S.C. § 1592 for 
failing to exercise reasonable care in following a binding Customs 
ruling. 

Customs argues that NAFTA eligibility is a separate and indepen- 
dent matter from the determination of classification. With respect to 
Corrpro’s claim that it was unable to file a § 1520(d) petition, Cus- 
toms counters that Corrpro should have taken a variety of steps so 
that it would not be subject to civil penalties under § 1592. Accord- 
ing to Customs, Corrpro could have included a statement indicating 
that entry under HTSUS 8104.19.00 was made under protest and 
that preferential duty treatment would be sought under HTSUS MX 
8543.30.00. Customs contends that Corrpro should have fully dis- 
closed all circumstances bearing on the claim, including the ruling 
precluding NAFTA classification, in a § 1520(d) petition. Thus, be- 
cause Corrpro could have sought NAFTA treatment in a § 1520(d) 
petition, its failure to do so should preclude it from appealing Cus- 
toms’ denials of Corrpro’s protests. 

The Court finds that Corrpro behaved as a reasonable importer in 
attempting to comply with Customs tariff classification require- 
ments, thereby precluding filing a NAFTA claim at the time of entry 
or in a § 1520(d) petition. The standard for appropriate conduct in 
the importation context is extremely stringent, and negligence is suf- 
ficient to expose a company to liability for infractions of customs 
laws. See United States v. Ven-Fuel, Inc., 758 F.2d 741, 759 (Fed. Cir. 
1985) (“The Court has long stressed the remedial purposes of the 
customs laws and the necessity for expansive, common sense con- 
struction so as to effectively promote the public weal... . [T]he com- 
pelling public interest in assuring strict compliance with 
legislation ... constitutes, in and of itself, good reason to hold the 
citizenry to a comparatively rigorous standard of compliance.”). Im- 
porters are expected to exercise care to avoid reasonably foreseeable 
misconduct, and failure to act accordingly satisfies the intent re- 
quirement with regard to violations. Jd. at 747; see also United 
States v. Modes, Inc., 17 CIT 627, 632- 33, 826 F. Supp. 504, 510 
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(1993) (holding that plaintiff “knew that submission of false invoices 
was illegal in the sense that he was required by law to file accurate 
invoices with Customs, and that he intentionally violated the law”). 
Failure to follow a binding Customs ruling constitutes a de facto vio- 
lation of the reasonable care standard. See H.R. Rep. 103-361, pt. 1, 
at 2670 (“The failure to follow a binding ruling is a lack of reason- 
able care.”). 

Although HQ 557046 was subsequently revoked by Customs, the 
ruling was binding on Corrpro at the time of entry and within the 
one year from importation permitted by § 1520(d). In order to com- 
ply with the standard of reasonable care, Corrpro was required to 
classify the imported products under HTSUS 8104.19.00. Failure to 
comply with the Customs ruling and classify the products under MX 
8543.30.00 would have been an intentional violation of the law. Ap- 
plication for preferential duty treatment under NAFTA for products 
classified under HTSUS 8104.19.00 was equally impermissible and 
would have entailed the submission of information of questionable 
veracity. Therefore, in order to comply with the standard of reason- 
able care, Corrpro believed that it could neither claim the products 
under MX 8104.19.00 nor pursue preferential duty treatment for the 
products under HTSUS 8104.19.00. Moreover, given the compara- 
tively rigorous standard of compliance required by courts in the im- 
portation context, Corrpro properly acted in a way to ensure that the 
subject merchandise was classified in accordance with HQ 557046 by 
not invoking NAFTA post-importation procedures. 

Customs’ argument that Corrpro should have submitted a “condi- 
tional” § 1520(d) petition “under protest” is erroneous. Corrpro acted 
with reasonable care and in accordance with law under the circum- 
stances. The Court cannot find a sufficiently cognizable basis for re- 
quiring an importer to avail itself to NAFTA preferential duty treat- 
ment in light of a binding Customs ruling that precludes the 
requisite classification. 


2. NAFTA Claim May Be Raised for the First Time in a Pro- 
test when a § 1520(d) NAFTA Petition Cannot Be Filed 
Due to a Binding Customs Ruling. 


Customs argues that a decision by Customs on NAFTA treatment 
did not precede Corrpro’s protests challenging the initial “classifica- 
tion and the rate and amount of duties chargeable.” Because NAFTA 
eligibility was only raised in the protests, there was no NAFTA deci- 
sion that could be challenged, rendering Corrpro’s NAFTA claim pre- 
mature. 

Corrpro refutes this position, in part relying on HQ 561933, dated 
September 17, 2002. At issue in HQ 561933 was a protest against 
the rate of duty and application for review of Customs’ denial of 
NAFTA preferential treatment at the time of entry. Corrpro quotes 
the following language in the ruling letter: 
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Protesting Denial of NAFTA Claim 


Decisions relating to the classification and rate and amount of 
duties chargeable for merchandise may be protested by an im- 
porter. In the instant case, as the decision to deny a NAFTA 
claim for preferential tariff treatment relates to the rate and 
amount of duties chargeable for the merchandise covered by 
the claim, it is a decision of the Customs Service that may be 
properly protested... . 


Brief in Support of Plaintiff's Motion for Summary Judgment (“PI.’s 
Br.”) at 10 (quoting HQ 561933 at 7). The plain language of this ex- 
cerpt appears to support Corrpro’s contention that a Customs deci- 
sion denying a claim for preferential duty treatment under NAFTA 
is protestable. As Customs points out (and Corrpro concedes), how- 
ever, the importer in HQ 561933 claimed NAFTA treatment at the 
time of entry, which was explicitly denied by Customs. This would 
seem to indicate that a decision on NAFTA treatment must be made 
by Customs before it can be properly raised in a protest. Notably, 
however, HQ 561933 does not explicitly limit claims for NAFTA 
treatment in such a manner. On balance, the Court finds HQ 561933 
itself non-dispositive but nonetheless a credible basis for finding that 
a § 1520(d) petition is not the exclusive means for seeking NAFTA 
treatment subsequent to the time of entry. 

Customs cites Power-One Inc. v. United States, 23 CIT 959, 83 F. 
Supp. 2d 1300 (1999) to support its assertion that a NAFTA claim re- 
quires a prior decision. Power-One states in pertinent part that: 


... had this document been a protest, it would have been 
premature ...a sec. 1520(d) petition must come before a pro- 
test. Prior to denial of a sec. 1520(d) claim, Customs has made 
no decision which can be protested. 


Id. at 964. Drawing on this language, Customs argues that the pre- 
requisite for filing a proper protest on NAFTA eligibility is a prior 
decision on NAFTA eligibility. Memorandum in Support of Defen- 
dant’s Motion to Dismiss for Lack of Jurisdiction, or in the Alterna- 
tive, Cross-Motion for Summary Judgment (“Def.’s Br.”) at 14. 
Hence, because NAFTA treatment for the subject merchandise was 
not considered by Customs at any point prior to Corrpro’s protests, it 
could not be granted by Customs. 

Customs’ reliance on Power-One is unconvincing. In Power-One, 
the importer argued that its § 1520(d) petition should be treated as 
a protest. See Power-One, 23 CIT at 963, 83 F. Supp. 2d at 1304. 
Power-One states the unremarkable proposition that before a protest 
can be properly filed, there must be a decision by Customs which can 
be challenged. See id. at 964. In this case, Customs asserts a broader 
proposition: that an absolute precondition to seeking NAFTA treat- 
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ment in a protest is the submission of a § 1520(d) petition and its 
denial by Customs. This is erroneous. Section 1520 does not control 
over § 1514 but rather permits limited relief as specifically provided 
for in its provisions. See Phillips Petroleum Co. v. United States, 54 
CCPA 7, 10 (Cust. Ct. 1966) (addressing 19 U.S.C. § 1520(c)). As evi- 
dence of such, the preamble language in § 1520(c), “Notwithstand- 
ing the fact that a valid protest was not filed,” is identical to that 
found in § 1520(d). Customs’ argument that the NAFTA-specific na- 
ture of § 1520(d) precludes protests under § 1514 is unavailing. 
Corrpro should not be required to have filed a NAFTA claim at the 
time of entry or in a § 1520(d) petition as a prerequisite to its 
§ 1514 protests because it could not have been reasonably expected 
to do so with HQ 557046 still in effect. Thus, contrary to Customs’ 
argument, the key question in this case under Power-One is whether 
there was an initial decision that could be protested. As Corrpro cor- 
rectly notes, that decision was Customs’ initial classification of the 
subject merchandise under HTSUS 8104.19.00. See Pl.’s Br. at 19. 
This initial decision does not specifically have to regard NAFTA 
treatment when the importer cannot raise the issue due to a binding 
classification ruling, as was the case here. 

Corrpro filed protests under § 1514(a)(2), seeking NAFTA treat- 
ment by arguing that the subject merchandise was entitled to duty- 
free entry under HTSUS MX 8543.30.00. With its initial protest, 
Corrpro submitted a memorandum of fact and law setting forth the 
grounds for NAFTA eligibility, which was incorporated by reference 
in subsequent protests. In Customs’ protest decision, the box entitled 
“Denied in full for the reason checked” was checked with the expla- 
nation “see attached.” Attached to the protest form was a letter ex- 
plaining the reasoning for denying the protest that does not mention 
the issue of NAFTA treatment. Customs argues that this attached 
letter demonstrates the independent issue of NAFTA treatment was 
not considered by Customs and thus was not a basis for an appeal- 
able decision under 28 U.S.C. § 1581(a). Corrpro contends that Cus- 
toms’ denial of Corrpro’s protests constituted decisions on all claims 
raised in the protests, including Corrpro’s NAFTA claim. If the pro- 
tests were not denied in full, Customs could and should have indi- 
cated that the NAFTA claim was not protestable or indicated that 
the protest was denied in part. The Court finds no discernible evi- 
dence that Corrpro’s NAFTA claim was not considered by Customs in 
the protests. Corrpro’s NAFTA claim was adequately raised in the 
memorandum of fact and law attached to its protests, which pro- 
vided the legal grounds and documentation for satisfying NAFTA 
rules of origin for the subject merchandise. 

Finally, according to Customs, it is illogical for Corrpro to claim 
that HQ 557046 prevented a NAFTA claim at the time of entry or in 
a § 1520(d) petition since Corrpro’s protests were filed before the re- 
vocation of HQ 557046. See Defendant’s Reply Memorandum to 





CUSTOMS BULLETIN AND DECISIONS, .. 38, NO. 40, SE EMBER 29, 2004 
104 ’TIN AND DECISIONS, VOI N EPTEMBER 


Plaintiff's Opposition to Defendant’s Motion to Dismiss for Lack of 
Jurisdiction, or in the Alternative, Cross-Motion for Summary Judg- 
ment (“Def.’s Reply Br.”) at 4. Customs argues that the same docu- 
ments that were needed to file a NAFTA claim at the time of entry or 
in a § 1520(d) petition were also needed for its NAFTA claim in the 
protests. This argument, otherwise compelling under the facts here, 
does not dictate rejecting Corrpro’s claim before the Court. Since 
Corrpro was protesting Customs’ initial classification of the subject 
merchandise under § 1514(a)(2), it was not required to submit 
NAFTA-related documentation as set forth in § 1520(d). See Power- 
One, 23 CIT at 963, 83 F. Supp. 2d at 1305 (“Had Customs truly con- 
sidered the § 1520(d) claims to be § 1514 protests, it would not have 
reviewed the documents on the merits of the NAFTA eligibility.”) 
(emphasis added). As addressed below, Corrpro was permitted to file 
Certificates of Origin in association with its § 1514 protests “at any 
time prior to liquidation of the entry or, if the entry was liquidated, 
before the liquidation becomes final.” 19 C.F.R. § 10.112. 

Corrpro, in compliance with a standard of reasonable care, could 
not file a NAFTA claim at the time of entry or in a § 1520(d) petition 
because of HQ 557046. Instead, Corrpro filed timely and proper pro- 
tests challenging Customs’ “classification and the rate and amount of 
duties chargeable,” as set forth in 19 U.S.C. § 1514(a)(2), which Cus- 
toms denied in full. Accordingly, because Corrpro is appealing the de- 
nial of a protestable decision by Customs, the Court has jurisdiction 
over this matter pursuant to 19 U.S.C. § 1581(a). 


B. Corrpro Properly Complied With the Procedural Require- 
ments for Submitting NAFTA Certificates of Origin. 


Corrpro contends that NAFTA Certificates of Origin were timely 
submitted. Pl.’s Br. at 20. Citing 19 C.F.R. § 10.112, Corrpro claims 
that it satisfied Customs’ requirements by submitting NAFTA Cer- 
tificates of Origin for 1999, 2000, and 2001 once its products were re- 
classified under HTSUS MX 8543.30.00 on February 4, 2002. Id. at 
20-21. As addressed above, Corrpro argues that it could not apply 
for preferential treatment prior to Customs’ reclassification of the 
subject merchandise and still adhere to the standard of reasonable 
care for an importer. Corrpro therefore requests that the Court ac- 
cept its post-importation submission of the NAFTA Certificates of 
Origin under 19 C.F.R. § 10.112. 

Customs argues that Corrpro failed to comply with the require- 
ments associated with a NAFTA claim. Def.’s Br. at 22—23. Customs 
contends that NAFTA submissions are governed by 19 U.S.C. 
§ 1520(d) and 19 C.F.R. §§ 181.31 and 181.32 rather than 19 C.F.R. 
§ 10.112. Jd. at 23. Customs argues that 19 C.F.R. § 10.112 must 
yield to the specific provisions of NAFTA governed by 19 C.F.R. 
§§ 181.31/32. Def.’s Reply Br. at 8. 19 C.F.R. §§ 181.31 and 181.32 
require that a claim be filed within one year of importation. Customs 
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claims that Corrpro failed to satisfy these requirements by submit- 
ting its Certificates of Origin on June 27, 2002 and thereby forfeited 
its claims for NAFTA treatment. Jd. at 23. 

Customs promulgated 19 C.F.R. § 10.112 to ease the burden asso- 
ciated with the ministerial filings required for duty-free or reduced 
duty entry. See Bertrand Freres, Inc. v. United States, 47 Cust.Ct. 
155, 159 (1961). It provides for the late filing of documents relating 
to duty-free or reduced duty entry of merchandise “at any time prior 
to liquidation of the entry or, if the entry was liquidated, before the 
liquidation becomes final.” 19 C.F.R. § 10.112. This regulation has 
been construed as remedial in nature: 


The language of 19 C.F.R. § 10.112 does not limit its applica- 
tion to certain documents or exclude certain documents. In ad- 
dition, Customs did not amend 19 C.F.R. § 10.112 when it pro- 
mulgated the obligatory language of 19 C.F.R. § 10.183 nor did 
Customs state that 19 C.F.R. § 10.183 was an exception to the 
broad remedial effect of 19 C.F.R. § 10.112. Customs promul- 
gated 19 C.F.R. § 10.112 to alleviate onerous filing require- 
ments arising out of the narrow construction of duty entitle- 
ments; therefore, 19 C.FER. §$ 10.112 should be liberally 
construed. 


Aviall of Texas Inc. v. United States, 18 CIT 727, 732, 861 F. Supp. 


100, 104 (1994) (emphasis added); see also Gulfstream Aerospace 
Corp. v. United States, 21 CIT 1083, 981 F. Supp. 654 (1997). 

Following the reasoning in Aviall, the Court holds that 19 C.F.R. 
§ 10.112 supercedes 19 C.F.R. §§ 181.31 and 181.32 as it does other 
applicable Customs regulations. Thus, under 19 C.F.R. § 10.112, 
Corrpro may submit its NAFTA Certificates of Origin at any time 
prior to liquidation, barring willful negligence or fraudulent intent 
in compliance. Corrpro’s adherence to the standard of reasonable 
care required of an importer rather than negligence prevented it 
from filing Certificates of Origin before the revocation of a binding 
Customs ruling that classified the products under HTSUS 
8104.19.00. Corrpro acted in conformity with 19 C.F.R. § 10.112, 
which merely requires documents to be submitted prior to liquida- 
tion. It does not stipulate a specific time frame within which submis- 
sions must be made.® See Bertrand Freres, 47 Cust.Ct. at 159-60. 
Corrpro’s submission of Certificates of Origin therefore meets the 
standard set forth in 19 C.F.R. § 10.112. 


3The parties dispute whether the Certificates of Origin were filed on February 4, 2002 
(as stated in the affidavit by William P. Russo attached to the certificates) or on June 27, 
2002 (the date indicated on the certificates themselves). In the context of the present litiga- 
tion, this four-month difference is immaterial. 
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C. The Subject Merchandise Satisfies NAFTA Rules of Origin 
to Qualify for Classification Under HTSUS MX 8543.30.00. 


Corrpro claims that the subject merchandise, imported magne- 
sium anodes, satisfies NAFTA rules of origin and is therefore eligible 
for preferential duty treatment as a matter of law. Corrpro contends 
that, to the best of its knowledge, all of the materials used in the 
construction of the anodes were of U.S. origin and therefore NAFTA 
eligible under HTSUS General Notes 12(b)(i) and 12(b)(iii). Pl.’s Br. 
at 27. In the alternative, even if the U.S. origin of the component 
parts cannot be demonstrated, Corrpro argues its imported anodes 
nonetheless qualify for NAFTA treatment. Pl.’s Br. at 28. According 
to Corrpro, if the origin of a component is unknown, the part must be 
deemed to be of foreign origin since non-originating materials are 
deemed NAFTA eligible under HTSUS General Note 12(b)(ii)(A) 
when manufacture in a NAFTA country transforms each component 
into a final product with a different tariff classification. Id. Corrpro 
notes that the requisite tariff shift occurred in the production of the 
imported anodes. Pl.’s Br. at 28. According to Corrpro, the magne- 
sium ingots used to create the anodes are provided for under HTSUS 
8104.11.01, the galvanized steel straps used to produce the anodes 
are provided for under HTSUS 7326.90.85, and all of the alloying 
chemicals used in the manufacture of the anodes are provided for 
under HTSUS Chapter 28*. The final product created from these 
components was classified as HTSUS 8543.30.00, a tariff classifica- 
tion that is distinct and separate from those of each of the compo- 
nent parts. Pl.’s Br. at 28. The transformation occurred in a Mexican 
manufacturing plant. Affidavit of William P. Russo (“Russo Aff.”) at 
8. Therefore, Corrpro contends that the requisite tariff shift occurred 
and that its magnesium anodes should be deemed NAFTA eligible as 
a matter of law. 

Customs counters that the evidence submitted by Corrpro is insuf- 
ficient to substantiate a claim of NAFTA eligibility for the imported 
anodes. Customs underscores Corrpro’s uncertainty as to the origin 
of the components used in anode production. Def.’s Br. at 25. In addi- 
tion, Customs contends that Corrpro’s description of the manufactur- 
ing process in Mexico is insufficient to determine whether the requi- 
site tariff shift occurred. Jd. Moreover, Customs argues that Corrpro 
has not established how the raw materials would have been classi- 
fied upon importation into Mexico. Jd. at 25. According to Customs, 
without an original classification of the component parts, Corrpro’s 
contention that a tariff shift occurred in Mexico is unsubstantiable. 
Def.’s Reply Br. at 8-9. Consequently, Customs requests the opportu- 


4 Specifically: sulfur under HTSUS 2802.02.00; boric acid under HTSUS 2810.10.00; 
manganese chloride under HTSUS 2827.39.50; ammonium boroflouride under HTSUS 
2826.11.00; and magnesium chloride under HTSUS 2827.31.00. See Pl.’s Br. at 28. 
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nity to further investigate the veracity and comprehensiveness of 
Corrpro’s claim and supporting documentation. Jd. at 8-9. Customs 
notes that it was never afforded the opportunity to evaluate the mer- 
its of Corrpro’s NAFTA claim. Id. at 9. 

Corrpro’s claim that the imported magnesium anodes at issue are 
eligible for NAFTA treatment based on the U.S. origin of their com- 
ponent parts is without merit. As Customs correctly observes, the 
Russo affidavit is unreliable as to the origin of the component prod- 
ucts. See Russo Aff. at 6 (“I was directly involved in the purchase of 
these chemicals and, to the best of my knowledge, all of these mate- 
rials are of U.S. origin.”). With regard to both a NAFTA eligibility 
claim and a motion for summary judgment, the burden of proof in es- 
tablishing the essential elements of the case lies with the movant. 
Allied International v. United States, 16 CIT 545, 795 F. Supp. 449 
(1992). The mere assertion of a suspicion regarding the U.S. origin of 
component materials by a company official is insufficient to satisfy 
Corrpro’s burden of proof with regard to its NAFTA claims under 
HTSUS General Notes 12(b)(i) and 12(b)(iii). 

That said, Corrpro’s imported magnesium anodes are eligible for 
NAFTA preferential treatment under HTSUS General Note 
12(b)(ii)(A). Specifically, subdivision (b) of General Note 12, HTSUS, 
provides, in pertinent part: 


For the purposes of this note, goods imported into the customs 
territory of the United States are eligible for the tariff treat- 
ment and quantitative limitations set forth in the tariff sched- 
ule as “goods originating in the territory of a NAFTA party” 
only if... 


(ii) they have been transformed in the territory of Canada, 
Mexico, and/or the United States so that — 


(A) except as provided in subdivisions (f) of this note, each of 
the non-originating materials used in the production of such 
goods undergoes a change in tariff classification described in 
subdivisions (r), (s) and (t) of this note or the rules set forth 
therein|[.] 


HTSUS General Note 12(b)(ii)(A). Therefore, in order to qualify as 
originating for NAFTA purposes, Corrpro must show that the compo- 
nent parts used to produce the imported magnesium ingots under- 
went a change in tariff classification through transformation in a 
NAFTA country.’ Corrpro is correct that because the origin of the an- 


5 Customs contends that Corrpro’s failure to detail the manufacturing process used to 
produce the anodes precludes a determination regarding a change in tariff classification. 
Def.’s Br. at 25. In so stating, Customs seems to suggest that an importer is required to de- 
tail the nature and extent of the transformation undergone by non-originating materials to 
demonstrate a change in classification. In fact, the rules pertaining to NAFTA eligibility 
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odes’ component parts is unknown, the materials must be treated as 
non-originating. See HQ 956622 (Classification of Used Salmon Grill 
Fish Nets Cut to Material Size and Packaged for Garden Use; 
NAFTA Eligibility) (Oct. 31, 1994). 

The question then arises as to the manner in which the materials 
should be classified. Classification of goods under the HTSUS is gov- 
erned by the General Rules of Interpretation (“GRIs”). GRI 1 pro- 
vides that “classification shall be determined according to the terms 
of the headings and any relative section or chapter notes and, pro- 
vided such headings or notes do not otherwise require, according to 
the remaining GRIs taken in order.” Although it is unclear that Cus- 
toms would have classified the materials similarly, Corrpro is correct 
to identify the magnesium ingots as subject to HTSUS 8104.11.01, 
the galvanized steel straps as subject to HTSUS 7326.90.85, and the 
alloying chemicals as subject to HTSUS Chapter 28, based on Cus- 
toms’ rulings and the explanatory chapter notes pertaining to each 
heading. See NY G85211 (The Tariff Classification of Magnesium In- 
gots from China, Israel, Ukraine, and the Netherlands) (Dec. 29, 
2000); NY F83602 (The Classification of Saddle Straps from China 
and Mexico) (Mar. 24, 2000); NY G80475 (The Tariff Classification of 
Sodium Benzoate, Zirconium Dioxide, Boric Acid, and Electrolytic 
Manganese Dioxide from China, Romania, and Russia) (Aug. 11, 
2000). The component parts were amalgamated in a manufacturing 
facility in Monterrey, Mexico to form the final magnesium anode 


product imported by Corrpro and initially classified by Customs un- 
der HTSUS 8104.19.00. Russo Aff. at 8-9. 

Based on these findings, the Court determines that the requisite 
shift in tariff classification occurred to warrant NAFTA preferential 
treatment. Accordingly, the subject merchandise is entitled to re- 
classification under HTSUS MX 8543.30.00, duty-free. 


IV. CONCLUSION 


For the aforementioned reasons, the Court holds that (1) subject 
matter jurisdiction exists pursuant to 28 U.S.C. § 1581(a) and (2) 
the subject merchandise is classifiable under HSTUS MX 
8543.30.00. 

Judgment for plaintiff will be entered accordingly. 


status explicitly require that an importer merely demonstrate that the final product would 
be categorized under a different HTSUS classification than each of its component parts and 
that this tariff shift occurred in a NAFTA-participant country. Moreover, with regard to rule 
of origin marking provisions, the Court has held that Customs appropriately used its discre- 
tion to supplant the “substantial transformation” standard formerly employed with a tariff 
shift rule based on a facial change in classification. See Bestfoods v. United States, 165 F.3d 
1371, 1373 (1999). 
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